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The same test should apply on the Continent to those public-
law rules which are not pure and “black” public-law rules, or
rules dictated by reasons of strong national egoism or, like rules
of retorsion and retaliation, made to the prejudice of foreign
countries. Such rules, however, are rare in the intercourse between
the Western nations and one can only hope that those which
exist in the intercourse between Eastern and Western Europe will
eventually disappear. But for the bulk of the “grey” public rules
the test should be: To what extent can these rules be applied
by a court outside the enacting country without unduly hindering
and inconveniencing that court? Many of the “grey” rules on
employment mentioned above would be applicable; so would stat-
utes fixing the rent in leases of immovables, etc.

The inclusion of so many rules of fundamental policy under
the proper law ol the contract must, however, lead to a more
objective method. It must then be the state most intimately con-
cerned with the contract whose law would primarily govern. The
interests of the parties, express, tacit or presumed, would as men-
tioned above play a minor part in the selection of the law of the
contract.

Recognition of party reference in cases where it is express or
tacit, and application of the grouping of contacts theory in other
cases, will work harmoniously together only if the subjective and
the local elements are taken into consideration in both types of
cases. Contracts where autonomy prevails in substantive law and
where autonomy prevails in conflict of laws should not be subject
to demands of local contact with the intended legal system. This
also is a field for the subjective approach in the absence of any
party reference. The existence through generations in England
and Germany of the presumed-intention theory, supplementing
reference to express or tacit mtentmn attests the survival value
of the SUb]CC’[lVC method. Where dirigisme has restricted contrac-
tual freedom in substantive law, the choice of law should operate
in a narrower field among those legal systems with which there
is close local contact, and in some contracts, such as leases of
immovables, there will hardly be any choice in the conflict of
laws. Here also the local contacts, as determined by the social
aim of the substantive rules, should predominate in localizing the
contract.

The present writer, unlike Batiffol and Gamillscheg, cannot
advocate a monistic theory.# The objectivist theory of Batiffol is

* Infra, p. 142 and p. 144
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useful in contracts tainted with dirigisme and in those situations
among the “free” contracts where no intention is ascertainable.
Here social considerations will determine the contract’s centre of
gravity and this will depend upon contacts which are only partly
left to the free determination of the parties. The subjectivist
theory of Gamillscheg is useful in the free and international con-
tracts where party intention is ascertainable. As experience shows,
no country will serve its true interests by refusing or restricting
party autonomy in such contracts.

III. PRESUMPTIONS

The centre-of-gravity method should, as mentioned above, not in-
volve a complete absence of rules. Rules should exist as presump-
tions or prima facie rules that apply unless special circumstances
indicate an exception.

The rules set out below are the rules suggested by the present
writer. It will be noted, however, that to some extent they also
agree with Scandinavian case law.

A. The Contacts of the Parties

1. There is in many bilateral contracts a sound basis for the
application of the law of the place of business of that party whose
performance is the one that characterizes the type of contract in
question. Whenever a person “sells” for a monetary consideration
a movable, a right, the use of a thing or a right, the cover for a
risk, a completed job, or some other object that characterizes the
contract as a sale, a lease of a movable, an insurance contract, a
contract for labour and work, it is generally “the seller” who
calculates the price, and his advantage in being able to predict
the applicable law in all his contracts is presumably advantageous
to society. The “seller” is also in most of his activities subject
to the measures of control and the interterences of the country
where he has his place of business.

The basis of applying the “seller’s” law would then be that
mass bargaining, like mass production, brings down the cost and
the prices. The enterprise must calculate expenditures and risks
on the basis of a multitude of contracts, and this calculation can
be made safely only if all his contracts are governed by the same
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law, i.e., the law of the “seat” of the enterprise. German case law
seems to be bringing an ever-increasing number of contracts under
this rule® and the same trend is found in Switzerland.® American
companies have tried to achieve the same result by inserting in
their contracts a clause to the effect that the contract is not final
until it has been signed by some official at the head office of the
company. By thus making the head office the place of contracting,
they have tried to make the law of that place applicable to all
their contracts.

In Scandinavia, where the rule has not been explicitly stated
by the courts it seems to have applied only to contracts concluded
as “contrats d’adhésion”;? see on these contracts p. 183, below.

But the rule deserves a broader application. The law of the
place of the business domicile of the “seller” should apply prima
facie to the following contracts: sales of goods (with the excep-
tion of conditional sales and sales of machinery, etc. to be in-
stalled), insurance (except reinsurance), agency contracts and other
contracts for services, and finally hire of movables (e.g. automo-
biles). Where these contracts are made with companies the busi-
ness domicile is the place where the company’s principal ad-
ministration is being carried on.

2. If, however, the contract has been made with an agency or
branch, such agency or branch will often calculate and conclude
the contract more or less independently of the head office and
it will be subject to the measures of control prevailing at its place.
Consequently it seems desirable that the law of that place should
govern the contract. This is supported by a Danish Supreme Court
decision.®

The Danish courts have laid down that a contract between
parties who at the time of contracting are both present in a
country where one is domiciled is governed by the law of the
country where it is made.® This rule supports the general ex-

5 Supra, p. 1506.

¢ BGE #7-11-278 (1951) (sales); 61-1I-242 (1935), 60-1I-294 (1934), 59-1I-397
(1938) (loan); 67-1I-181 (1941) (agency), and Vischer, p. 112.

7 Livs- og Genforsikringsselskabet Dana v. Estate of F. C. Saugman deceased,
1926 U.fR. 23, Coward’s Heirs v. Forsikringsaktiebolaget Skandia, 1926 N.Rt.

8 Livsforsikringsaktieselskabet “Hafnia” v. Carstensen, 1928 U.LR. 1045.

° Liibecker Oelmiihle v. Korn og Foderstofkompagniet Odense, 1918 U.L.R.
250, Baltische Fracht Kontor GmbH. v. Bentzen, 1939 U.L.R. 595, Giesche GmbH
v. Bentzen, 1940 U.fR. 1082.
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pectations of the party who is at home and who may not realize
that he is dealing with a foreigner or does not appreciate the
consequences thereof. It is also supported by the consideration
that the alien coming to the other party, like Mahomet to the
mountain, must be taken to have submitted to the laws of the
mountain.

The Hague Convention on the Law Applicable to International
Sales of Goods is basically in accordance with the rules now
stated.!

3. In the cases and in the literature on the subject the argument
is often advanced that the law of the domicile of the debtor
should always be applied, since a party generally assumes that
his obligations should be governed by his own law. This assump-
tion has, however, no general validity and is inapplicable in bi-
lateral contracts where the two debtors have different domiciles,
but a presumption in favour of the law of the domicile in uni-
lateral contracts, as in the case of gifts and donations, may per-
haps be established. Several Danish cases have furthermore applied
the law of the domicile of the debtor to a non-commercial in-
strument of debt.? The obligations of a surety have been governed
by the law of his domicile.?

B. The Contacts of the Subject Matter of the Contract

1. By the laws of many countries, including those of Scandinavia,
contracts concerning immouvables are governed by the law of the
situs of the immovable.* This rule is supported by an old tradi-
tion. It is practicable because questions relating to immovables
are governed by the lex rei sitae. In dealings concerning im-
movables, property and contractual aspects are so intimately con-
nected that if different laws were applicable to the two aspects this
would lead to difficult distinctions and to inharmonious results.

1 See Article 3.

* Beyer v. Beyer, 1925 U.fR. 832; Franz Bergman v. Bock, 1936 U.f.R. 186.

8 Fricke v. Salomon, 1899 U.fR. 836; Olsson v. Johnsson, 1885 U.LR. 545;
Deutsche Vereinigte Schuhmaschinen A |G v. Martinsson and Paulin, 1912 N.J.A.
231, Marnen v. Marnen, 1926 N.Rt. 725.

* Denmark: Hartvigson v. Carstensen, 1894 U.LR. 4, Jacobsen v. Sorensen,
1943 V.L.T. 162. Norway: Aas v. Hermansen, 1924 N.Rt. 1181; Deutsche Central
Boden Credit A|G v. Johnson, 1934 N.Rt. 152; Vdstgéta Dals Bostads Kredit-
forening v. Lund, 1936 N.Rt. 777. See also Restatement Second § 346 e.
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2. In a conditional sale reasons of public policy should also lead
to the application of the law of the place to which the buyer
conveys and in which he utilizes the goods. Here, also, contract
aspects and property aspects governed by the lex rei sitae are very
closely linked together. The rule should apply even when the
movable is being sold in a mercantile transaction (e.g. from a
manufacturer of textile machines to a manufacturer of textiles),
as in some laws, for instance Danish law, the protecting statute
also applies to buyers who are industrialists. In these cases a party
reference to the law of the seller or to another law will generally
be permissible only as an incorporation (for a definition of this
concept, see p. 108, supra). The proper law of the contract is the
law of the actual situs of the movable but, in so far as the
mandatory rules of that law permit, the parties may select another
law to govern their mutual relationship. The rule here pro-
pounded is supported by a German® and an American case®
but—so far—not in reported Scandinavian cases.”

3. In contracts for carriage of goods and passengers by sea and in
articles with seamen application of the law of the flag should be
the prima facie rule. The Scandinavian® as well as the English?
courts seem to have followed this rule of presumption.

Parties may choose the applicable law; however, there are in-
dications in the Scandinavian Bill of Lading Acts that the mini-
mum liability embodied in the Hague Rules which these acts
have incorporated may not be derogated from in favour of the
shipowner in those transports where these acts apply, i.e. trans-
ports from the enacting country and transports to the enacting
country from a country that is a party to the Hague Conven-
tion.

® RG 28-3-1931, IPRspr. 1931 No. 7.

® General Motors Acceptance Corporation v. Crawford, g1 N.E. 2d 689 (Ohio
1939)-

7 See Report from the Swedish “Justiticombudsman” 1963, pp. 128 {f., here
cited from Bernhard Gomard in 1963 U.f.R. B, p. 85.

¢ Denmark: 4 /S Nielsen & Co. v. Halkier, 1909 U.LR. 133; Peschardts Tra-
import v. A. O. Andersen & Co, 1920 U.LR. 754; A[S Ceres v. The Alexander
Shipping Co., 1927 U.LR. 516; Owners of §/S Floitbek v. A[S Kulimporten
“Dania”, 1040 U.LR. 611. Norway: Svendsen & Son v. A[§S Ganger Rolf, 1921
N.Rt. g18; Stockholms Rederi A|B Standard v. A. F. Borch & Sons Ltd., 1928
N.Rt. 1098. Sweden: A/B Arafart v. Stenkols A/B Lundvall & Co., 1939 N.J.A.
247.

® Dicey, 5th ed., Rule 159, and cases cited.
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"In transports where these acts do not apply, for instance
transports between countries outside Scandinavia, the minimum
liability of the Hague Rules or similar mandatory rules should
also be applied by Scandinavian courts if the port of dispatch has
such rules and these rules by their wording or by implication
apply to the shipment.! In such a case, a choice-of-law clause select-
ing a legal system permitting exemptions from liability and
coupled with an exemption clause will not be respected. In the
Danish case of 1920 mentioned above,? the court denounced and
disregarded references in the Bill of Lading to rules permitting a
more restricted liability to be applied by the courts of any other
country before which the action might be brought. This reference,
seeking to set aside the liability rules of the Harter Act, was not
accepted. This seems to be in accordance with American but—
seemingly—mot with English law.3 This restriction of party auto-
nomy may seem contradictory to the principles stated above at
pp- 148 tf. It might be thought that in maritime transport, an in-
ternational contract par excellence, the interests of international
trade would claim greater freedom. The conclusion of a conven-
tion between numerous states, however, indicates that in maritime
transport the common interests of these states in having some
mandatory requirements concerning the carrier’s liability have
overridden the regard for extensive freedom of contract even in
these international relations.

C. The Contacts of the Contractual Acts

1. In Scandinavia, the law of the place of contracting plays no
part in contracts made by persons who reside in different coun-
tries. This seems to me to be justified. It is not possible to de-
termine a place of contracting without giving priority to one
single element in the making of the contract over other elements.
If, as in England and the United States, the place where the
agreement became final is the place of contracting, this in Scan-
dinavia* would be the place where the acceptance reaches the

' See Owners of §/S Flottbek v. Kulimporten “Dania”, 1940 U.f.R. 611, and
also The Torni (1952), P. 27, P. %8 CA.

* Peschardts Transport v. A. O. Andersen & Co., 1920 U.fR. 754; see supra,
p- 141.

* See Vita Food Products Inc. v. Unus Shipping Co., (1939) A.C. 277 (PC).

* Aftaleloven (Scandinavian Uniform Contracts Act), Chapter 1.
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offeror. But this element has no justifiable priority over other
equally necessary conditions for the conclusion of an agreement.
Greater weight should be attributed to the locus contractus in
contracts made at fairs, markets and auctions. These contracts
should be governed by the law of the place where the market
is situated. The rule presumably dates from a time when the
greater part of international trade took part inter prasentes
at fairs and markets. It is still supported by the advantage of
having one law apply to contracts made at places where dealing
is rapid, where individuals as such play no part, and where their
personal law may be unknown to their contracting partners.
Danish courts® have applied the rule to commodity and stock
exchange transactions. According to the Hague Convention on
the Law Applicable to International Sales of Goods contracts
made at exchange fairs and auctions are governed by the lex loci
contractus. :
The place of contracting also plays an important role if the
parties at the time of making the contract are present at the
domicile of one of them (see on this presumption supra, p. 178).

2. The law of the place of performance is often applied by Ame-
rican and European courts. It is, as von Savigny® and later Batif-
fol?” have said, at the place of performance that many contracts
“appear to the outer world”. When performing a contract in a
country the party often has to obey the law there prevailing and
for these reasons the centre of gravity of some contracts is the
place of performance. :

In some contracts, however, this place in its technical legal
sense is less significant because it is not the place where the con-
tract is really being performed. In sales contracts the place of
surrender is often the place where the risk passes but not the
place where the seller really manufactures, collects, packs and dis-
patches the goods.® And there is in some contracts a disagree-
ment between the laws as to where the place of performance is.
Monetary obligations are to be performed at the place of the
creditor’s domicile in Scandinavian law, but at the place of the

5 Stamm & Co. v. A|S Dansk Amerikansk Handelsskab, 1916 U.ER. 588;
Bondy v. Poulsen, 1917 U.L.R. 420; see also Restatement Second § 346 m.

® See supra, p. 123.

" Batiffol No. 86, p. 78.

8 See Rabel III, pp. 59 ff. (p. 66).
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debtor’s domicile in German law.? In some contracts the place
of performance is dispersed over several countries or is unknown
at the time of contracting. For these reasons the law of the “sel-
ler’s” domicile is thought preferable in many contracts.

These drawbacks, however, do not exist in contracts between
employer and employee. In these contracts the place of perform-
ance 1s clearly the place of work and is of paramount importance,
especially in labour contracts with subordinate employees.! In
these cases considerations of public policy call for the applica-
tion of the law of the place of work. But the place of performance
should also be the decisive connecting factor in other contracts
for the rendering of services less tainted with dirigisme, such as
employment contracts with executive staff, agreements with in-
dependent contractors, and those sales contracts where the seller
has to install the goods in an immovable property.2

3. The same reasons lead to the application of the law of the
place of exploitation in contracts by which licences are bought
and in publishers’ contracts where the rights are given for a certain
country or for a part of a certain country.? If the licensee is going
to use the licence for more than one country then the law of his
business domicile should govern.

D. Subjective Contacts

1. Standard contracts entered into with enterprises on uniform
conditions upon which the individual party is allowed little or
no influence (adhesion contracts), are governed by the law of the
business domicile of the enterprise.* This rule applies to insurance
contracts, contracts with banks and finance houses, with telephone
and telegraph companies, and the like. The rule is almost identi-
cal with the rule on the application of the law of the “seller”,

® Galdsbrevsloven (Scandinavian Uniform Negotiable Instruments Act) §3
sec. 1, German BGB §§ 269, 27o0.

t Denmark: Merrild v. Hansen, 1946 U.f.R. 262; Perssons v. Brodrene Jorgen-
sen, 1959 U.L.R. 410. For German case law see supra, p. 157. See also Restate-
ment Second § 346 1.

2 Denmark: Zimmerbeutel v. Berg, 1954 U.fR. 891.

* Sweden: Mauser-Werke A|S v. Arméférvaltningen, 1930 N.J.A. 5o7.

* Denmark: Livs-‘og genforsikringsselskabet Dana v. Heirs of F. C. Saugman,
1926 U.f.R. 28; Norway: Coward’s Heirs v. Forsikringsaktiebolaget Skandia, 1926
N.Rt. g5.
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mentioned above on pp. 177 £, but the use of an adhesion contract
makes this rule of presumption considerably stronger.

If the adhesion contract is based upon another law than that
of the place of the enterprise, this latter law should apply. This
may occur when the contract is made for a specific foreign market,
as in the case of some Scandinavian gold bonds which were
meant for and issued upon the American market.> This presump-
tion, however, should only exist in a case where the parties are
free to stipulate the contents of the contract, not in a contract
which in the forum country or in some other country closely
connected with the contract i1s tainted with dirigisme; see, on the
presumption in favour of the validating law, infra, p. 18s.

2. It has rightly been stated by Scandinavian as well as by Eng-
lish, French, and German courts that an arbitration clause is a
tacit agreement to apply the law of the place of arbitration and
that a clause by which the parties have agreed that a court shall
have exclusive jurisdiction over disputes generally indicates that
they intend the law of the forum to apply.6

The Hague Convention on the Law Applicable to International
Sales of Goods, however, does not accept tacit party references and
concequently a forum clause will not be considered as being equal
to a party reference.

3. The fact that the parties have used a contract form and thereby
adopted the language and legal expressions of one country is in
itself not a very strong indication that they agreed upon its law.
But if the language and the legal expressions are those of one

® Denmark: Sdderberg v. Kobenhavns Telefon Aktieselskab, 1935 U.fR. 82;
Vereinigung voor dem Effectenhandel te Amsterdam v. Finansministeriet, 1939
U.f.R. 296. Norway: Stavanger Sparekasse et al. v. Finansdepartementet, 1937
N.Rt. 888. Sweden: Fdérsikringsaktiebolaget Skandia v. Riksgaldskontoret, 1937
N.J.A. 1.

J" Denmark: Salomon v. Garrigues, 1851 J.U. 545; Herklotz v. Ekberg, 1899
U.LR. 995; Maschinen und Armaturenfabrik v. Hugo Wulff, 1914 U.fR. 148;
Hafnia v. Maren Christensen 1928 U.fR. 1045. Norway: Forsikringsaktieselska-
pet “Vesta” v. Rederiaktiebolag “Fina”, 1949 N.D.S. 409; Tandberg v. Braad-
vent, 1897 N.Rt. 289; Deulsche Central Boden Credit A|/B v. Johnson, 1934
N.Rt. 549. Sweden: Clapman & Co. v. A. F. Scharins Soners eftertrddare, 1899
N.J.A. 184. Germany: RG 3-2-1933, IPRspr. 1933 No. 10; OGH BrZ 4-5-1950,
IPRspr. 1950-51 No. 18. France: Cass, civ. 28-6-1937, Rev. Crit. 1938-62 and
Batiffol, p. 134 No. 152. England: Royal Exchange Assurance Corp. v. Sjofor-
sikringsaktiebolaget Vega, 2 K.B. 384 (1902); Hamlyn & Co. v. Talisker Distel-
lery, A.C. 202 (1804); N. V. Kwik Hoo Tong Maatschappij v. James Finlay &
Co. Ltd., A.C. 604 (1927). For USA see Restatement Second § 332 a.
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of the parties, this—according to some English? decisions—should
be an indication that they wanted that law to apply.® The fact,
however, that a party has not understood that the law of the
other party should apply, has been accepted by Scandinavian
courts as an excuse for the application of his law, especially if it
was the law of the forum.?

4. Finally, there should be a presumption in favour of applying
the validating law in cases where one or several of the laws with
which the contract has a relationship invalidates the transaction
and where one or several other laws validate it. This presump-
tion supported by English,® French,? American® and Scandina-
vian? cases, however, should only exist in contracts where freedom
of bargaining exists, and—as American cases show—not in labour,
life insurance, or conditional sales contracts where mandatory
rules in the law of the place of work, the law of the insured
party’s domicile, or the law of the seat of the goods offer protec-
tion to the worker, the insured party or the buyer against the
other and stronger party.

§ 6. THE SCOPE OF THE PROPER LAW

In Scandinavian law the majority of the questions of formation,
validity, and performance of a contract are, as mentioned above
on p. 120, all governed by a single law, the proper law of the con-
tract. However, there are exceptions.

" E.g. The Industrie (1893), p. 58.

¢ Denmark: Eleghorn v. Carde & Co., 1901 U.L.R. goo. Norway: Claus Ve-
deler Haerem v. Rydtun & Co., 1922 N.Rt. 635, Tandberg v. Braadbent, 1897
N.Rt. 289. Sweden: Chapman and Co., v. A. F. Scharins Sdéners eftertridare,
1899 N.J.A. 184.

® Denmark: Gron v. Miinchener Gjenforsikringsaktieselskab, 1895 U.ER. 130;
C. K. Hansen v. Christiansholms Fabrikker, 1904 U.f.R. 267. Sweden: M. S.
Emma 1917 N.J.A. 87 and 8g.

1 E.g. In Re Missouri Steamship Co., 42 Ch. D. g21 (1880).

2 E.g. Cass. civ. 5-12-1910, Sirey 1911-1-120.

¥ See cases mentioned in Restatement Second, p. 60 (ad § 334 d on Usury).

* Denmark: Rosengaard v. Strandgaard, Kjer & Namestad, 1go4 ULR. 1;
Monies v. Rosengaard, 1904 U.fR. 5og. Sweden: Hégstadius et al. v. Hammarin,

1941 N.J.A. gxo0.
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1. A person’s capacity is governed by his personal law. In Den-
mark and Norway, this is the law of his domicile, in Sweden
the law of his nationality.

The Danish jurist Borum asserts, however, that a foreigner who
lacks capacity under his personal law should become bound by a
contract made in Denmark if under Danish law it is valid and
it the other party has acted in good faith.> The rule is identical
with the one developed in French case law® and has been in-
corporated. in a Swedish statute. The other party acts in good
faith if he is not aware of the incapacity of the foreigner under
the personal law or if he has no reasonable grounds for question-
ing his capacity.

The rule only gives protection to the party dealing in the
forum country with a foreigner lacking capacity under his per-
sonal law. This in France has been explained by the so-called
“doctrine of national interest”.” Foreign parties dealing in their
own countries with incapacitated Frenchmen and acting in good
faith will receive no protection—and could by reason of the provi-
sion in Article g of the Code civil not be protected by the French
courts. In Denmark, however, where no such statute exists, It
would be fair to give the same protection to foreign parties con-
tracting in good faith with Danes in countries where these Danes
would have had capacity to contract.8 As most Western countries
now have a majority age of 21 years and as trade with the coun-
tries of the Eastern bloc, where the majority age is 18, is negli-
gible, the problem has not yet been of great practical import-
ance.

2. Formalities are governed by the law of the contract. But a con-
tract will probably not be held invalid if it complies with the
formal requirements of the law of the place of making. One may
here speak of a rule of alternative validation.?

3. Some questions concerning the mode in which performance is
to take place and other minor details of performance are gov-
erned by the law of the place of performance. This seems to be
generally accepted among the laws.

5 Borum, p. 100.

The Lizardi case, Cass. Req. 13-1-1861, Sirey 1861-1-305.
See Batiffol, p. g29 No. 369.

See Lando, Kontraktstatutiet, pp. 348 ff.

See German EGBGB Art. 11.

2 » = &
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4. As a general rule, the courts of Denmark, Norway and Sweden
apply the law of the contract to questions concerning its forma-
tion. This implies that the law which will govern if an agree-
ment is validly concluded decides whether such formation has
occurred. This includes the so-called meeting of minds. In one
case, referred to as the Nitedal case,! a lady (of Norwegian origin)
living in the United States had in a letter written in Norwegian
offered some land which she owned in Nitedal in Norway to the
tenant. The tenant accepted, but the lady alleged in the pro-
ceedings that he had accepted too late. The majority of the
Norwegian Supreme Court held that she was bound by the ac-
ceptance solely on the grounds, valid under Norwegian but not
under American law, that she had not immediately notified the
tenant of her refusal to acknowledge the acceptance on the ground
that it had arrived too late. This decision has been criticized by
writers2 who, with the minority of the court, would have recom-
mended the application, in such a non-commercial matter, of the
requirements of both American and Norwegian law for the conclu-
sion of the contract.

In principle, the law of the contract should, according to the
present writer, govern the question of the meeting of minds. This
is in accordance with English,? German* and French® law. Only
in exceptional cases should the requirements of the law of
the domicile of one party be cumulated with those of the law
of the contract. Situations can be imagined where a party would
incur hardship if he were bound by a certain behaviour, for in-
stance by inaction, when this effect is unknown in his own law.
It is doubtful whether there was sufficient basis for such an ex-
ception in the Nitedal case, in which the negotiations concerned
a sale of a Norwegian immovable and took place between persons
of Norwegian origin and in the Norwegian language. The out-
come might. however, not have been the same had the seller in
such a non-commercial matter been a third- or fourth-generation
American. For such cases, the reasoning of the minority seems
justified.

1 Aas v. Hermansen, 1924 N.Rt. 1181.

* Borum, p. 152; Raape, 4. Aufl,, 457.

8 Albeko Schuhmaschinen A. G. v. The Komborian Shoe Machine Co. Lid.,
111 L. J. 519 (1961).

* RG 19-2-1933, IPRspr. 1933 No. 10.

5 Batiffol, p. 338. :
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The law of the contract will also as a rule govern the question
whether the contract suffers from defects of consent. Thus, the
Municipal Court of Oslo has held questions of duress and con-
sideration to be governed by the proper law of the contract.
Some Norwegian fishermen had by threatening to strike on the
high seas induced the English owner of their vessel to promise
higher pay. The promise would have been void by Norwegian
law because of duress, but the court held it invalid by English
law for lack of consideration. In an earlier case, however, the
Norwegian Supreme Court said obiter that the question of fraud
must be governed by Norwegian law as being the law of the forum,
if the proper law of the contract would have tolerated an agree-
ment void by Norwegian law.” This suggests that in questions
such as fraud, duress, coercion and undue influence, where ethics
are involved, the substantive law and the moral standards that
support the ordre public are so closely related, that behaviour
invalid for one of these reasons under the law of the forum
would not be upheld even if it were allowed by the proper law.

5. A difficult problem arises concerning the authority of the agent
contracting with third parties, his power to affect the rights and
duties of the principal, or in other words, the relationship be-
tween agent and principal. In many cases, the authority given to
the agent by the principal differs from the power of the agent
in dealing with third parties. The latter is often wider than the
scope of the agent’s authority in relation to the principal.

In this field, the conflict rules should have the same underlying
reasons as those of the substantive law in many countries. On
the one hand, the law must give the principal a means to exercise
some control over the ultimate extent of his obligations. On the
other hand, security in commerce demands that a third party
dealing with the agent shall be able without difficulty to obtain
information concerning the agent’s power to act.

Some writers have suggested that this question should be gov-
erned by the proper law of the contract, either the agreement
between the agent and the principal or the contract with the
third party. Others have been of the opinion that the power of
an agent to affect the rights and duties of the principal should

¢ Blix et al. v. Millward, 1936 N.Rt. goo.
7 Selmer v. Thams, 1931 N.Rt. 1186.
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have its own proper law, either the law of the principal’s domicile,
the law of the agent’s domicile, or the law of the place where
the agent acts.

Roman law knew no distinction between the internal relation-
ship between principal and agent and the external relationship
between the principal and the third party. This distinction, origi-
nally made by the German lawyer Laband,® has had no influence
on French and Italian conflict of laws. Batiffol® for instance is
of the opinion that the proper law of the contract of agency,
preferably the law of the place of performance, should decide
every question arising out of the relationship, including what in
our terminology is called the problem of the agent’s power. As
a general rule French and Italian courts seem to prefer this solu-
tion.! As will be seen, the law of the place of performance of
the agency contract in most cases coincides with the law of the
place where the agent acts, and in my opinion the latter is to be
preferred. However, where the law of the agency contract does
not coincide with that of the place where the agent acts—where
for instance the law of the principal’s domicile has been agreed
upon by the parties—the third party may not know which law
governs as between the agent and the principal and, even if he
does know, the rules applicable may be unfamiliar and inacces-
sible to him. The law of the agency contract cannot therefore be
accepted as a general rule.

It is desirable that most questions arising out of a contract
should be governed by one law, the proper law of the contract. In
Continental thinking, the authority of the agent is one of the
prerequisites to the formation of a valid and enforceable contract
with the third party; consequently, the proper law of the contract
with the third party ought to be applied. There must at least
be strong reasons for deviating from this rule.

Such reasons do exist, however. The principal cannot always
check with whom and on what conditions the agent acts. The
agent and the third party may choose a law, the authority rules
of which are unknown to the principal. Or, without making such
a choice, they may locate the contract in such a country by their
designation of the place of performance and of the place of pay-

8 Zeitschrift fiir das gesamte Handelsrecht und Konkursrecht, 1879, pp. 183 ft.
® Batiffol, p. 285.
t Batiffol, p. 28s.
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ment, etc. It would not be equitable if as a result the principal
were to be unable to control the applicable law.

In the English case Sinfra Ltd. v. Sinfra Aktiengesellschaft?
Lewis J. said, “A power of attorney is a one-sided instrument . . .
the proper law for an English court to apply is the law of the
country in which the power is to operate”. Though some earlier
English cases may be interpreted differently, this case and the
leading case of Chatenay v. Brazilian Submarine Telegraph Co.3
show that the proper law of the contract with the third party
and the proper law of the power of attorney are not identical.
In many cases, however, they do coincide, a fact that has often
blurred the distinction.

In the doctrine of the 1gth century, the law of the principal’s
domicile was supposed to govern the question of the agent’s
authority. Both Story* and von Bar® advocated this view. It is still
believed that the authority of the legal representative (guardian,
parent, etc.) should be governed by the law by which the author-
ity is given, ordinarily that of the domicile of the person repre-
sented. Presumably this would be the result in Danish law. The
same rule, though with less predictability, could be expected to
apply to the authority of the manager and board of directors
of a corporation, governed by the law of the seat of the company,
and of the so-called prokurist in Scandinavian, German and Ital-
ian law. Foreign cases support this solution. As far as the prokurist
is concerned, some Swedish cases have held the law of the prin-
cipal applicable.® Finally, it has been held by English courts, in
the famous case of Lloyd v. Guibert (1865)" and perhaps more
clearly in The Gaetano and Maria (1882),% that the law of the
tlag decides the shipmaster’s powers. French and American courts
have reached the same conclusion. The rule is almost universally
approved in the doctrine and is supported by the facts that a
shipmaster may act in any country so that the application of
the lex loci actus might be unfair to the shipowners and that the
captain generally deals with people who know about foreign trade

2 2 All E.R. 677 (1939).

? 1 Q.B. 79 (1891).

* Story, 8th ed. 1883 par. 286 b.

® Von Bar II, p. 6q.

° Bertling v. Lundstedt, 1922 N.J.A. 276; A/S Jacobsens Farveudsalg v. A|B
Wilhelm Becker, 1924 N.J.A. 4.

7 L.R. 1 Q.B. 165.

®7 P.oagy.
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and who are often aware of peculiarities in the maritime law of
most countries.

Apart from these exceptions, the law of the principal’s domicile
should not be applied. When the agent acts in another country
than that of the principal’s domicile, it is a heavy burden to lay
upon the third party to expect him to know the principal’s law.
Sometimes he does not even know that he is dealing with the
agent of a foreign principal, and even if he does, it may be dif-
ficult to acquire a reliable knowledge of the foreign law. The appli-
cation of this law would in fact hamper foreign trade, as it might
deter people from doing business with foreigners. A rule set up
to protect the principal might thus prove to be to his disad-
vantage.

‘The same reasons lead to the exclusion of the law of the agent’s
domicile in cases where it differs from the law of the place of
acting.

The law of the place where the agent is physically present when
the contract is made is to be preferred for several reasons. It gives
the third party adequate protection. As most powers of attorney
and other acts conferring authority are geographically limited the
principal may, before authorizing the agent, obtain information
concerning the law of the place or places where the agent is to
act. In fact, it is more reasonable for him to do so than for the
third party to procure information as to the law of the principal:
“When in Rome do as the Romans do.”

As has been said before, the English courts seem to prefer the
lex loci actus rather than the proper law of the third party con-
tract. ‘The Swiss and German courts seem to adhere to the same
rule and the American courts are said to do the same, although
it seems difficult to discover a quite definite line in the numerous
American cases. The American Restatement on the Conflict of
Laws® seems to prefer the law of the place in which the agent is
authorized to act. The Benelux Draft Convention on Private In-
ternational Law of 1951 agrees to apply the law of the place where
the agent acts.

In the Danish case decided by the Commercial and Maritime
Court of Copenhagen in 1g23! it was held that the power of an
agent acting for a Danish corporation in Batu to issue assign-

° Restatement §§ 344 and 345.
' Prince Dschewachoff v. The Caucasion Oil Co. Ltd., 1923 SHT =20g9.
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ments was to be decided according to Russian law. No reason
for this was given; the place in Russia where the act was done
and the agent’s domicile seem to have coincided. Russian law also
was the proper law both of the assignments and of the contract
entered into in connection therewith. The decision shows that
Danish courts are not likely to apply the law of the principal and
do not seem to be averse to applying lex loci actus.

It is doubtful which law should govern in cases where the
authority is not geographically limited or where the limits are
so widely drawn that it is practically impossible to know all the
legal systems that might apply if the lex loci actus rule is accepted.
It is submitted that the conflict rule for these cases must be chosen
by an evaluation of whose interests are most in need of protection,
those of the principal or those of the third party. As it is left to
the principal to decide the limits of the power in this respect
and the question of what he has decided should be governed by
his own law, it is more reasonable that he should take the risk
of a difference in the authority rules between his lex domicilii
and the lex loci actus than that the third party should do so.
Therefore the law of the place where the agent acts should
apply. '

Though prima facie it might seem reasonable to apply the
law of the principal when it is more favorable to the third party
than the law of the place of acting, such an exception from the
general rule should not be allowed. As in the case decided by
the German Reichsgericht, Jan. 14, 1910,% the law of the principal
cannot be applied even if it confers wider powers upon the agent
than does the lex loci actus. The third party has no reasonable
expectation that this “alternatively validating” application of the
two laws should be recognized, and it might often be too burden-
some for the principal if the agent had powers wider than in either
of the two legal systems. The notion of alternative validation
known in the field of formal requirements of transactions should
have no application here.

6. According to Scandinavian law statutes of limitation are
rightly considered part of the substantive law and the foreign
limitation rules of the proper law are applied. In one case the
Swedish Supreme Court? has applied the statute of limitation of

2 See Rabels Z. 1929, p. 813.
8 Carlstein v. Carlstein, 1930 N.J.A. 692.
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Massachusetts to an agreement which was governed by the law
of Massachusetts irrespective of the procedural character of the
statute by the law of that state. The Danish Supreme Court has
applied the corresponding English statute of limitation to an Eng-
lish debt, but in that case nobody seems to have given thought
to the fact that in England the statute belonged to the law of
procedure *
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