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76  BERNHARD GOMARD

when the disturbance caused through these activities is more of a
nuisance than the inconvenience one is normally allowed to cause
one’s neighbour under the law.® Those disturbances are lawful
which, as stated for German law in BGB Art. go6, “are normal
for the local conditions of the property in the particular area
concerned’”. The liability is usually said to be one of fault if the
activities can be prohibited; but if the neighbours suffering the
nuisance cannot have them I‘)mhibited, the liability 1s said to be
strict.’ It must be taken as certain that the courts have not the
power to prohibit the operation of atomic plants whose erection
has either been decided by the responsible authorities after con-
sultation with experts or carried out with permission sanctioned
by the statutes of the country,* and so the responsibility would be
strict if liability were imputed for any damage caused by such
plant.®

The principle of liberty of action where adjoining properties
are involved is really only a special application of the standard
of behaviour used in the ordinary fault principle. Both rules are
concerned with activities which cause others greater inconvenience
than that arising through normal behaviour. As far as excessive
nuisances are concerned, the dividing line between strict liability
and that for negligence is only needed for the regulations on
injunctions.

The Danish scholar O. K. Magnussen® argues that the courts
should be restrained from prohibiting activitics which are an
excessive nuisance to neighbours, when the site on which the plant

2 For the extent to which, under American law, a reactor is a “nuisance”
and therefore incurs liability for compensation as an “unreasonable interference
with the interest of an individual in the use or enjoyment of land”, sec Scavey,
California Law Review 1958, pp. g f.

3 Cf, Ussing in Skyld og Skade, pp. 84 ff., esp. p. g5, in Erstatningsrel, pp.
108 ff., and in U.f.R. 1947 B, pp. 281 [, and Illum, Dansk Tingsret, Vol. I,
1951, pp- 292 ff. Sec also the minority vote in 1955 U.ER. 478 H.

¢ Cf. Act No. g12 of December 21, 1955 on the appointment of an atomic
energy commission, and Act. No. 126 of May 25, 1956, on compulsory purchase
for an atomic research station.

s Cf. Hans Joachim Fonk in Atompraxis 1957, p. 438, on the significance of
the regulation in Art. 26 of the German industrial legislation, which runs as
follows: “Insofar as the existing rights to the prevention of adverse effects,
exerted from a piece of property on an adjoining property, enable the owner
or occupier of the latter to take civil pmcmrdings, such an action—when
brought against an industrial plant erected with Government authority—can
only be for the installation of contrivances which check the injurious effects
or—when such installations cannot be made or are incompatible with proper
operation of the plant—only for the payment of damages, and in no case can
an action be brought for closure of the plant.”

" 0O. K, Magnussen, Nabaretlige studier, Copenhagen agro, p. 261,
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is built has been or could have been acquired under compulsory
powers. However, this limitation on the power ol the courts should
apply only to nuisances which could be foreseen when the plant
was sct up.” This should follow [rom the fact that the right of
neighbours—and of others—to enjoy the use of their land without
disturbance can be limited only through compulsory acquisition;
but this view is scarcely tenable® The question whether or not
authority for compulsory acquisition can be obtained lor setting
up a plant will often depend upon fortuitous circumstances. If
the land required can be purchased in the ordinary way, there is
no reason to pass a bill for compulsory acquisition. Moreover, the
view is based upon the linking-up, criticized above, ol the question
ol compensation with the question whether a particular enterprise
can be lawlully operated. Many forms ol interference which—
judged by the ordinary rules of the law on adjoining properties—
would constitute an excessive nuisance must presumably, according
to the circumstances bearing on the regulation in Art. 73 of
the Constitution regarding the protection ol property rights, be
counted as permissible adaptations ol the law ol property.?

The particular feature of the adjoining property law as com-
pared with the fault principle is perhaps that the activities [re-
quently nced not be so objectionable or abnormal for liability
to be imputed.! Moreover, in the same way as lor the law of
compulsory purchase, it is presumably only the fall in the valuc
of the surrounding land, caused by special use of the site or by the
erection of a special installation that is the source of the nuisance,
which is covered by the special adjoining properties law. On the
other hand, the question whether compensation is to be paid lor
damage caused through occurrences in the nature ol an isolated
incident must be decided according to the ordinary tort rules.”

Supposing the fear that the atomic plant will do damage
causes the value ol the surrounding land to fall, it should be
made possible for compensation to be paid for this loss in value
under the law on adjoining properties, if this risk and fear are
found to be an excessive nuisance. It is difficult to say whether

" In other cases, O. K. Magnusson would solve the question of prohibition
according to the principles for building on extraneous land.

® CL. Ussing in Juristen 1950, pp. 259, 267, and Illum in U.f.R. 1950 B,
[)I). 2!.‘}. 2:}2.

" As an example, excessive noise from aircraft at airports may perhaps be
mentioned {cf. Riese, Luftrecht, Stuttgart 19409, pp. 236 [).

Y Cf. Hlum, Dansk Tingsret, Vol. 1, pp. 290 f. with footnote 15.

2 CE Ussing, Erstatningsret, pp. 108 {,, and Ljungman, Om skada och oligen-
het fran grannfastighet, Uppsala 1943, pp. 58 ff.
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the risk to which a reactor exposes neighbours living outside
closed and safety zones is of this character. It 1s at all events an
unusual phenomenon, insofar as there are not many reactors in
existence; yet despite the formulation of the rule, this cannot be
decisive. The law must be assumed to lay emphasis on whether
the risk of damage presented by the reactor exceeds a level which
is more or less normal for industrial enterprises.? However, nothing
definite can be said either as to what is a “normal level” or
about the degree of the risk—a slight one—presented by a reactor.
The outcome of an application of the rule will therefore be
moulded to a large extent by the judge’s own feelings, his
sympathy with persons suffering economic loss or with the atomic
plant which has caused this loss and by his intuitive feeling as
to whether the enterprise should or should not pay. If there
really is a fall in the land values owing to a well-founded fear
of damage caused by the atomic plant, it may well be that a
decision based on the said principles will go against the atomic
industry; but those conditions will seldom be tultilled. For one
thing, the risk of suffering damage will be so slight that sober
and reasonable judgment of the situation cannot give it any
weight, and for another, the anticipated demand for additional
land for extensions, housing, etc., will probably as a rule raise
market values.?

IV. THE SCOPE OF A RULE ON STRICT
LIABILITY

The exact determination of the cases in which the rule on strict
liability will apply presents one of the most ditficult problems
which the drafter of a statute has to meet within this field; and
it 1s natural that thorough studies should be required, in order
to see what hazards the various types of plant associated with
the use of nuclear energy involve. These investigations can only
be carried out by technical experts. It is left to the legal experts
to consider for what types of damage this special protection is

¢ Cf. Illum, Dansk Tingsret, vol. I, pp. 293 f; cf. Ussing in U.f.R. 1947 B,
pp. 281 ff.
¢ Cf. Poul Andersen, Dansk Statsforfatningsret, pp. 776 ff.
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required, and whether the existing laws on strict responsibility
in other fields can be used as models.

One possibility is for the rule to be applied to any damage
which takes place on the plant site, and to damage outside the
plant to which the operation of the plant is the cause. On this
basis, there would be responsibility both in case the accident
is of a special character and in case it is altogether like other
accidents for the consequences of which compensation is paid
only according to the rule of negligence, falls on stairs or polished
floors, to take only one example. A legal situation approaching
this has been created by the Danish courts in their decisions
on the application of the Railway Accidents Act (Act. No. 117
of March 11, 1921). According to the provisions in secs. 1, 5 and
7, this Act covers certain types of injury caused to passengers
“through railway operation”, and damage from sparks caused
to real and personal property outside the railway. The courts
seem to have interpreted the expression “through railway opera-
tion” mainly as meaning within the railway area. Thus in 1941
U.f.R. 532, the Supreme Court applied the law to a claim for
damages from a traveller who had fallen in a tunnel leading
under the tracks.?

Of course, by making the activity strictly liable for any damage
caused, the technical advantage of a rule easy to formulate and
easy to interpret is achieved; but, at the same time, this is the
only argument which can be adduced in favour of a law to the
effect that compensation shall be paid unconditionally for any
accident caused by an atomic plant. It would be odd if, for
example, the liability for damages in the event ol an accident
in the heating plant of the undertaking—which can hardly be
distinguished from other heating plants—should be judged ac-
cording to special regulations on liability.

As already mentioned, technical knowledge is required even
for exact formulation of the field of application of the objective
law. However, in order that the legal experts shall be able to
start their work on a draft for submission to the authorities
concerned, an attempt must be made to formulate some general
directives for their work. The main object of a rule for atomic

5 For interpretation of the Railway Accident Act, see further von Eyben in
U.f.R. 1948 B, pp. 131 f. The law on liability for dangerous practices established
in Norwegian legal usage does not seem to impute an ordinary strict liability
to the railways (cf. 1955 N.Rt. 243—commented on in T.[.R. 1956, p. 472, and
George Lous, Jernbanens erstatningsansvar, Oslo 1954).
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compensation must be to give the public such protection and
reassurance as can be achieved with money, and it is therefore
natural that the starting point should be that the objective
responsibility should cover a field that is too wide, rather than
one which is too small. On the other hand, certain disadvantages
are involved in extending the responsibility to cover certain
conventional accidents.

In the first place, it is presumably always desirable to avoid
unwarranted changes in the legal system. "This viewpoint is
particularly important when a rule on liability, such as the one
under consideration for the atomic field, is to be included 1n an
international agrecment, since it means that adoption of the
agreement will depend upon several countries being willing to
make extensive changes in their civil law.

Next, it must be remembered that a rule on strict responsibility
whose lield of application covers ordinary accidents as well, will
result in accidents of the same kind being dealt with in different
ways. The frequency in practice of such differences will depend,
among other things, on the severity with which the fault principle
is applied to the ordimary accidents which are included.

A third consideration in [raming the rule on atomic compensa-
tion 1s that, as far as p()s::ible, the activities to which the liability
applies must be specilied, inter alia because private persons
()peruling activities to which a rule ol strict liability is appli(‘.zlblc,
wholly or in part, will presumably have to meet their special
responsibility, by taking out insurance or by some other financial
guarantee. Probably it is not necessary to make the field to which
the rule of a strict liability shall apply identical with that ol a
special atomic liability insurance; but identity would be preferable
from the point of view ol simplicity. Moreover, the scope of the
strict liability may be—but 1s not necessarily—decisive for the
applicability of yet another set of rules, namely any special regula-
tions regarding limitation of liability, limitation of claims and
proceedings for compensation claims that may be included in
the law on atomic liability.

[f the viewpoints advanced here are accepted as the basis for
formulating the rule of liability, it may presumably be asserted
that this rule must in any case cover catastrophes which—owing
to the nature of their occurrence, the course they take or their
extent—are peculiar to atomic concerns. It may be possible to
specify which activities present this kind of catastrophe hazard,
merely by reference to any existing regulations governing permis-
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sion or concessions for such activities.® If this procedure is followed,
the question of enforcing the obligation to take out insurance
will solve itself.

The principal undertakings which present a radiation hazard,
and which will therefore presumably be subjected to strict
liability, are reactors, plants producing or treating reactor fuel
elements, and the fuelstorage establishments. However, a list
ot enterprises which should be covered by the special law on
liability may soon become out of date owing to the rate of
technical progress. There may thus be grounds for empowering
the administrative authorities concerned to include new under-
takings in the list. A model is Art. 1 (ii) of the Organization for
European Economic Cooperation draft. Nuclear installations are
here defined as “reactors, other than those comprised in any
means of transport; factories for the manufacture or processing
ot nuclear substances; factories for the separation ol isotopes of
nuclear fuel; factories for the reprocessing of irradiated nuclear
fuel; facilities for the storage of nuclear substances; and such
other installations in which there are nuclear fuel or radioactive
products of waste as the Steering Committee of the European
Nuclear Lnergy Agency (hereinafter referred to as the ‘Steering
Committee’) shall from time to time determine.”?

The special hazard of the atomic industry which the new
liability rules are to cover is due to the fact that the industry
works with radioactive materials, and so it is natural to ask whether
all damage caused by radioactive materials or by radiation should
be covered by the special liability. However, it is hardly necessary
to introduce such an extensive rule. In this connection, the main
interest is centred on the possession and use ol radioactive
isotopes, which are being used more and more in industry, medi-
cine and rescarch. These, however, are often used in such small
amounts that, precisely for this reason, they do not involve much

* There are regulations of this kind in sec. 10 of the American Atomic
Fnergy Act (1954). Sweden has passed a concession law—"Lag om rdtt att ut-
vinna atomenergi m.m. (atomenergilag)’ No. go6 of June 1, 1956. The
preliminary work for the Act is contained in S.0.U. 1956: 11.

" This delegation of competency has aroused concern among some of the
committee members, However, it seems safe to leave these technical questions
to an international body of experts, in which all the member countries are
represented and in which unanimity is required. Moreover, as far as Denmark
is concerned, there ave several precedents both for the delegation of authority
to amend a law (cf.,, e.g., Act. No. 295 of September 30, 1954) and of delegation
to agencies other than the Cabinet (cf. Order No. 12 of June 15 1055,
and Poul Andersen. Dansk Statsforfatningsret, pp. 551 £.).

= borg4o0s Scand. Stud. in Law I'V
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danger.® The risk of extensive damage only exists where there
is a possibility of large quantities of radioactive substances being
spread over a fairly wide arca. Although radioactive isotopes have
been known for years, no demand has been made for the ordinary
laws on liability to be tightened up.? This question should
presumably be left alone for the time being.

If it is assumed that the basis for defining the field of liability
must be an enumeration of the types of activities which inter
alia present a special nuclear risk, the next question is whether
the strict liability is to cover all damage caused by these activities,
or whether it should be limited to particular kinds of damage.
For reasons given before, the author is of the opinion that such
a limitation should be made, if it is possible to draw a satisfactory
line between ordinary and special accidents. The basis for an-
swering this question must be provided by physicists and bio-
logists. An indication of the direction in which a solution might
be found is given in the American atomic compensation statute
passed in 1957, the Anderson-Price Act, which describes the
special atomic hazard as “any occurrence. .. causing bodily
injury, sickness, disease, or death, or loss ol or damage to property,
arising out of or resulting from the radioactive, toxic, explosive
or other hazardous properties of source, special nuclear or by-
product material”. The American statute thus attaches decisive
importance to whether the damage is caused by a dangerous
property of the materials mentioned. In a draft drawn up by
the insurance companies in the six Euratom countries,! an attempt
has been made to find the criterion in the cause of the accident,
and it is thought that the atomic risk can be described as the risk

5 There is no record of radioactive isotopes causing serious accidents (cf.
National Academy of Sciences, The Biological Effects of Atomic Radiation,
1956, p. 105). In this connection it may also be mentioned that under sec. 1,
subsec. 2, of Act No. g4 of March g1, 1953, on the use, etc. of radioactive
substances, the Board of Health may lay down general regulations on exemption
from the control of these materials introduced by the Act. Such regulations
are given in Order No. 127 of March 31, 1953.

® In a German draft “Atomgesetz", however, it is proposed to 1mpose
liability for negligence, with a reversed burden of proof, on people in possession
of radioactive substance; but this liability is not to exist when “between the
holder and the injured party a legal relationship exists, by reason of which
the latter has been exposed to the hazard originating from the material”.

' In a treaty signed in Rome on March 23, 1957, Belgium, France, Holland,
Italy, Luxembourg and Germany set up a “European atomic energy com-
munity” (EURATOM). The Community is to create the necessary conditions
for the formation and rapid development of an atomic energy industry, with
a view to raising the standard of living in the member countries and helping
to develop cooperation with the other countries.
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associated with the presence of fissile material in such quantity
that criticality, i.e. the onset of a continuous nuclear process,
exists or can arise. Sec. 2, subsec. 1, of the draft runs as follows:

The operator of a concern in which the criticality point of [lissile
materials is liable to be reached, and the legal possessor of nuclear
fields, residues or waste produced by a chain reaction, are responsible
—under the conditions and within the limits stipulated in the present
Convention—for any bodily or material damage caused to third
parties by a process of nuclear transmutation.

In the draft prepared by the group of legal experts under
European Nuclear Energy Agency (E.N.E.A.) it is thought that
“the operator” of a “nuclear installation” should be imputed
objective liability for damage due to “nuclear incidents”. The
definition of nuclear installation is set out above.2 The two other
key-words are defined as follows:

“Operator” in relation to a nuclear installation means the person
designated or recognized by the competent public authority as the
operator of that installation.

Nuclear incident” means any occurrence or succession of occur-
rences having the same origin which causes damage, provided that
such occurrence or succession of occurrences, or the damage, arises
out of or results from the radioactive properties, or a combination
of radioactive properties with toxic, cxplosive, or other hazardous

properties of nuclear fuel or radioactive prorlucts or waste or with
any of them.

V. LIMITATION OF LTABILITY

It is evident that a maximum liability must be established for
the third-party-risk insurance policies which the atomic industry
will presumably have to take out. No insurer can assume an un-
limited risk.? However, further study is required in order to decide
whether the responsible person’s own liability for damages should
be limited as well, so that the damages which he has to pay in

2 See supra, p. 81.

® But as suggested in the Danish report on motor third party liability, No.
179 (1957), pp- 17 and 41, a maximum is only fixed for the third party liability
insurer’s liability for property damage, not for personal injury.
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connection with a single accident or within a certain period ol
time cannot exceed a maximum amount.?

In most countries, the liability of shipowners has been limited
since early times. On August 25, 1924, an international agreement
was signed in Brussels on the introduction ol certain uniform
regulations for limitation of shipowners” liability. This agreement
was ratified by Denmark on June 1, 1930 (cf. Order No. 36 of
February 24, 1941), alter its provisions had been inserted in the
Maritime Code through Act No. 6g of March 27, 1929.% The
rules of the Convention were revised in 1957.°

Apart from this, in Danish law as it now stands there are no
general limitations of the obligation to pay compensation, not
even in cases of strict liability. Thus, liability under the Railway
Accidents Act and the Dog Owners' Liability Act is unlimited,
though the amount of compensation payable to each individual
injured party is limited under the Railway Accidents Act (C[". sec. 4
of the Act).” The strict third- I}AI"H liability under secs. 86 and g7
of the Aviation Accidents Act is also without limits. However
under both the 1933 Rome Convention and the revised Conven-
tion of 1952 on damage caused by aircralt on the ground, the

* Under sec. 66 of the Motor Traffic Act, “any owner of a motor-driven
vehicle” must take out a third party insurance p()ltu which covers all personal
damage and property damage up to 60,000 Danish kroner, but this does not
llmll the liability of those who use the vehicle 'or allow it to be used.

G Rrg.whf_s:.shd(urh. 1928-2q, supplement A, col. 3686, and Sindballe, Dansk
Soret, Copenhagen 1936-38, pp. 479 ff. Through Act No. 149 of May 7, 1937,
some changes were made in the wording of the regulations, which have now
been included in sec. 10 of the Act (cf. Rigsdagstidende 1936-37, supplement A,
cols. 4169 and 4253).

® Cf. Philip in U.f.R. 1958 B, pp. 7 ff.

" In sec. 6 of the draft statute on compensation for damage caused through
the use of motorcars, it is proposed that compensation for personal injury
should be limited to 150,000 kroner for each person injured or killed (cf.
Order No. 179, 1957, pp. t7. 41 and 50). Under Art. 11 of the 1952 Rome
Convention, the liability for cach person is limited to 500,000 Pmnmr( francs.
Under Art. 22 of the Warsaw Convention, the maximum for passengers is
125,000 francs. This maximum was raised to 250,000 francs through a protocol
to the Convention, signed at the Hague in 1955 (cf. Cheng in Cwirent Legal
Prollems 1956, pp. 220 fl.; Riese, Luftrecht, pp. 462-6g: and Hjalsted in U f.R.
1957 B. pp. 11 £). For the sake of comparison I[ mayv be mentioned that the
present value of 1 Poincar¢ franc is approx. o.45 kroner. The Warsaw Conven-
tion, signed in 1929, was ratified by Denmark in 1937 (cf. Order No. 16 of
May lﬁ, 1997). Its provisions had earlier been embodied in the Air Transport
Act (Act No. 129 of Mav 7, 1937). Under sec, 22 of this Act, the maximum for
personal injury is 18,250 Kroner and g7 kroner per kg for registered goods.
Any maxima fixed in the atomic liability laws should hardly be in gold
currency (cf. remarks in Rigsdagstidende 1950-51, supplement A, cols. 5281
and 5285 on Acts Nos. g3 and g4 of March 14, 1951, which cancel the gold
clauses in the law on sea transport).
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liability is limited to a maximum amount, which depends upon
the weight of the aircraft.®

In the discussions on laws for atomic liability among E.N.E.A.'s
group of legal experts, there has been general agreement that the
liability should be limited and that the limit should refer to the
total amount payable and not to the individual claims unless all
the claims added to one another exceed the limit presented, and
the same conclusion has been reached in the U.S.A. The Anderson-
Price Act, however, does not introduce any rules limiting the
responsibility of the operators. It only deals with the financing of
their obligations under the law as it stands. Under the American
act the Atomic Energy Commission has to indemnify the conces-
sionaires for any liability they incur for atomic damage, up to an
amount of 5oo million dollars. The Commission must also ensure
that an insurance policy for an amount fixed by the Commission
is taken out for the plant concerned. The Commission may demand
that the policy be for the maximum amount which the market in
the U.S.A. can cover, approximately 6o million dollars.?

In support ol limiting liability, some pcople have pointed out
that such a rule is a natural counterpart to extension of the basis
of the liability, a quid pro quo. This argument 1s not convincing.
No statute and no legal or moral rule compels any one group of
persons to pay for an improvement in their position in one respect
by a reduction in another, and the grounds given cannot in any
case bear the general conclusion that liability for negligence should
be limited as well. The question of to what amount a damage shall
be compensated cannot be answered with the help of moral
maxims such as cujus commodum, ejus periculum, etc., which
still adorn the legal literature. The basis for [ixing a maximuim
for the damages is simply an opinion about what one thinks one
can afford to pay one’s unfortunate fellow-citizens. There 1s
more realism in the consideration that the prospect, or rather
the fear, ol possibly being faced with an unlimited, ruinous claim
for damages will perhaps cause the atomic enterprises to choose
a form of organization which is objectionable from other points
of view. The enterprise may find it preferable to let each single
reactor be operated by a limited liability company which only
owns the reactor itself. The injured parties can then only receive
at the most, in addition to the maximum amount under the third-

$ These conventions have mnot yet been ratified by a great number of
countries.
v For further details, see Thomas in California Law Review 1958, pp. 14 ff.
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party insurance, an amount corresponding to the value of the
reactor after the accident. However, it does not scem very possible
that unlimited liability for damages could—as has been asserted—
place major obstacles in the way ol the development ol an atomic
industry. So far no country has limited the liability lor atomic
damage, yet development is continuing as fast as the countries’
resources allow. In the face of unlimited liability, people in atomic
industry are consoling themselves with the hope that a major
disaster will never occur, and that in any particular case a
reasonable solution to the financial questions will be found. In
all events the main objective must be to eliminate the risk of
atomic accidents as [ar as possible. By comparison, the settlement
ol financial questions after such an accident is a minor matter.
On the other hand, the accountants must ol course take third-
party and plant-insurance premiums into consideration in their
calculations of the profitability of the atomic enterprises.

Discussions of the problems associated with possible limits of
liability will to some extent be left hanging in the air, so long as
it is altogether uncertain what the maximum amount may con-
ceivably be. Some figures have been mentioned, however. In some
carly drafts for an atomic law for Western Germany, 15 or 25
million DM has been proposed as the upper limit of liability for
damage arising out of a single accident. A Swiss proposal sets
the limit at g0 million Swiss francs.! In Britain an act has been
passed making the maximum liability £5 million.? Technically
the British act and the later German drafts do not limit the
responsibility of the operator. They say instead that he only
has to [ullil his obligation to pay damages with the amount
which has to be covered by insurance, c¢.g. £ million, plus
what money the state may wish to pay towards meeting the
claims of the victims. This does not change the practical implica-
tions of the rules, but it might make them easier for parliaments
to swallow. According to the E.N.E.A. draft convention, the
signatory countries can fix the maximum at an amount between
5 and 15 million E.M.A. units.?

Is has been found necessary to allow a good deal of variation
in the text of a convention, inter alia because widely varying
compensation amounts are paid for the same kinds of damage
in the different countries. The level of compensation depends

1 See Kaufmann in Schweizerische Juristen-Zeitung 1957, No. 20, pp. 3 ff.
* See Economist, February 15, 1958, p. 602.
¢ | European Monctary Agreement unit is approximately equal to 1 dollar.
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upon the standard of living and traditional practice. None of the
drafts proposes that the maximum should be adjusted to the
degree of risk which the particular plant is thought to present;
instead, they all propose that the same figure be used for any
activity covered by the special liability regulations. In the Rome
Conventions of 1939 and 1952 on “damage caused by foreign
aircraft to third parties on the surface”, however, an attempt has
been made to draw up a scale of liability limitations according
to the anticipated extent of the damage which might occur, since
the maximum amount is made to depend upon the weight of
the aircralt.* The reason why none of the European dralts has
attempted to draw up a scale of this kind, is simply that the
experts do not consider themselves able at present to make an
estimate of the extent of any possible damage sufficiently reliable
for the purpose ol [ixing various maximum amounts for dilferent
types of plant. The American Price-Anderson Act leaves it to the
Atomic Energy Commission in every case to fix the amount
which the owner of a rcactor must cover for third-party insurance.

Limitation of liability necessarily means that those who sutfer
damage through an accident which affects a lot of other people
as well will not get full compensation. Any objections there
might be to limiting the liability therefore lose their weight as
the maximum is increased.® If the limit of £5 million specified
in England is adopted by the OEEC member countries, the
liability will presumably have reached the maximum which is at
present coverable by the third-party insurance companies, and
any liability above this limit would therefore have to be borne
by the Government. It might mean ruin for those liable—e.g.
hydroelectric and thermal power stations—if unlimited civil lia-
bility were adhered to. In many cases, such liability would not
have much value for the injured parties, and even in cases where
the party responsible is a giant power station company, perhaps
holding assets worth several hundred million kroner worth of
assets and thus able to pay amounts far above the liability limit, a
limit for the liability should perhaps be maintained. It is hardly
wise to create an obligation to pay—perhaps on an uncertain date
in the future—compensation above a certain (very large) amount.
The important point is not whether this obligation is imposed on
the Government or on the industry. No one can say in advance

* For further details, see Art. 11 of the 1952 Convention.
5 On objections to limiting contractual liability, see in Danish legal litera-
ture Gunther Petersen, Ansvarsfraskrivelse, Copenhagen 1957, pp. 48 ff.
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what effect the payment of such enormous sums will have on
the country’s economy. It is certain that a large part of the money
would be taken from production and used for consumption. In
line with this, it has for example been mentioned—as an argument
in favour of the law to the elfect that the Government 1s not
liable for war damage—that the losses might be so great that 1t
would not be possible to cover them in practice.b

Of course, if a definite limit is set to the legal liability—
whether it be the Government's liability or that of private industry
—this does not mean that no help can be given above this
maximum to the victims of a catastrophe. However, the extent
and nature of the aid given will not be determined according
to compensation regulations established beforehand; instead, the
legislative authority and charitable organizations must, when the
situation arises, decide the amount and nature ol the aid.”

The risk of atomic accidents is not the only source of great
danger in the world. Other industries, too, present risks—very
slight, it is true—of causing accidents which may be very extensive.
One might therefore ex_pect that ordinary compensation law
should be familiar with the question as to how far the provisions
of ordinary compensation law are suitable as a basis for the
programme of financial indemnity and aid after far-reaching
disasters. However, this is not the case; the question has not
been thoroughly discussed before, probably because in the course
of time people have become fatalistic or indifferent to so many
other sources of danger in modern society, such as accumulations
of toxic materials, explosives or inflammable liquids, etc. Now
the public’s attention has been attracted in quite another way
by the risks involved in the use of atomic energy, and so the
question has been put on the agenda.

When any limitation of atomic liability is worked out in detail,
a number of technical difficulties will be encountered. These
questions are not peculiar to atomic liability, and so, to make it
possible for the problems to be sorted out more easily and for
proposals to be drawn up for solving them, it may well prove

® Troels G. Jergensen in T.f.R. 1go8, p. 119, and Ussing, Skyld og Skade,
p. 79, footnote 11, cf. pp. 70 f. '

{ _(.‘.f. Hindenburg's comments in T.f.R. 1910, pp. 407 f., on war damage.
Special rules have been introduced before for full or partial compensation
for the consequences of a catastrophe. For example, Act No. 475 of October
1, 1945, on compensation for victims under the occupation, and the laws on
compensation for war damage introduced after the Schleswig battles (cf. 1881
U.LR. B4t H and Troels G. Jorgensen in T.[.1. 1Go8, pp. 117-123).
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fruitful to study in practice the rules applicable in other fields
for limiting liability. There are, as mentioned before, rules of
this kind in the Brussels Conventions on certain uniform regula-
tions for limitations of shipowners’ liability and in the 1983 and
1952 Rome Conventions on damage caused by aircraft on the
ground.

If 1t 15 conceded that liability limitation is not merely based
on the fact that the limitation is a natural part of strict liability,
the question arises whether limitation should be applied to strict
responsibility alone, or whether it should be applied to cases of
negligence as well. In this field, the dividing line between
negligence and non-negligence is particularly difficult to define,
Where new things are concerned, progress has to be made by
trial and error. There is no clear dividing line between audacious
but defensible experiments and negligent behaviour. If the same
regulations are applied to strict liability and liability for negligence
there is no need to decide whether or not blame is to be imputed
in cases where it is neither possible nor delensible to give an
authoritative answer to this question. Besides this, the liability
of the undertaking, both for its equipment and for its operation,
will always depend upon its liability for its staff or organization,
In any case, the enterprise has just as great a need for limitation
of liability for the consequences of a mistake made by one of its
employees, as for accidents due, for example, to an unforeseeable
failure of its equipment. Both types of accident may occur in
the undertaking. Whereas the first-mentioned considerations only
favour limitation of liability for ordinary negligence, if the latter
consideration 1is taken fully into account, liability for gross
negligence will have to be limited as well. In the opinion of
some, however, it would be scandalous if full liability were not
imputed to the enterprise in cases where its employees have shown
gross negligence.® It must be a sulficient concession to this view
to make a special regulation imposing full liability on the
enterprise for accidents due to gross negligence of the managing
director and the members of the board in their management
of the enterprise. Art. 12 of the 1952 Rome Convention contains
a more extensive regulation. In case of dolus of any servant acting
in the course of his employment and within the scope ol his

" Cf. Art. 8 of the draft Motor Accidents Act in Report No. 179 of 1957,
and Ginther Pectersen, Ansvarsfrashrivelse, pp. 45 ff., on clauses concerning
exemption from liability.
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authority, the liability is unlimited.® In the opinion of the
author special regulations of this kind can do more harm than
good. To set against the moral fear that the guilty party will
not get what he deserves, there is some consolation in the fact
that the law has other and far more suitable means at its disposal,
especially penal measures, for expressing society’s disapproval of
reprchensible acts. The question whether personal liability can
be imputed to a single person for damage which is not covered
by the maximum amount is without any practical importance.t

If legal limitation of the atomic industry’s liability is to be
introduced, it is not sufficient merely to make a regulation
saying just that. It will also be neccessary to introduce a number
of subsidiary regulations, to ensure that the party liable does
not pay anything in excess ol the maximum amount in compensa-
tion for the consequences ol an accident, and regulations for
ensuring that those entitled to compensation at all events get
equitable satisfaction of their claims, il they cannot get full cover.
Both the Brussels Conventions and the Rome Conventions contain
subsidiary regulations of this kind. Similar problems arise 1n cases
ol compensation for motor accidents, when the party liable is
insolvent and the total damages exceed the insurer’s limit of
liability.?

In the atomic lield, the efforts to achieve equitable apportion-
ment ol the compensation amount between the injured parties
come up against a special difficulty, in that it may take a long
time for all the damages to be ascertained. In cases where delayed
injuries may occur, there can only be a full guarantee that all
the claims are considered if the period of limitation is allowed
to expire belore compensation is paid; and 1t 1s obvious that often
an injured person cannot be made to wait so long.? One ellective
arrangement which makes it possible to start the payments
promptly, is to group together, in order of priority, the claims

" Art. 12 runs as follows: “1. If the person who suffers damage proves that
it was caused by a deliberate act or omission of the operator, his servant or
agents, done with intent to cause damage, the liability of the operator shall
be unlimited; provided that in the case of such act or omission of such
servant or agent, it is also proved that he was acting in the course of his
employment and within the scope of his authority. 2. If a person wrongfully
makes use of an aircraft without the consent of the person entitled to use it,
his liability shall be unlimited.”

! On personal liability for motor traffic accidents, cf. secs. 65, subsec. 6,
and 66, subsec. 7, of the Motor Traffic Act, and Report No. 179 (1957),
pp. 27 ff.

* Cf. also Sindballe, Dansk Forsikringsret, Vol. 1, Copenhagen 1948, pp. 177 f.

® Cf. the regulation in sec. 24 of the Scandinavian Insurance Contract Acts.
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lodged within a certain period. There is a provision to this
effect in Art. 1g of the 1952 Rome Convention, according to
which “if a claimant has not brought an action to enforce his
claim or if notilication of such claim has not been given to
the operator within a period of six months from the date of the
incident which gave rise to the damage, the claimant shall only
be entitled to compensation out of the amount for which the
operator remains liable after all claims made within that period
have been met in full”. In the atomic [ield, however, it is perhaps
wiser to keep to a more cautious rule, as in the Price-Anderson
Act. The rule in sec. 170, ¢, of this statute authorizes the appro-
priate district court of the United States having venue in bank-
ruptcy matters to issue such “orders as may be appropriate for
enforcement ol the provisions of this section, including an order
limiting the liability ol the persons indemnilied, orders staying
the payment ol claims and the execution ob court judgments,
orders apportioning the payments to be made to claimants,
orders permitting partial payment to be made belore final deter-
mination of the total claims, and an order setting aside a part ol
the funds available for possible latent injuries not discovered
until a later time”. If it should happen that so much is paid out
to those injured parties who give early notilication that equal
amounts cannot be paid to those who give notice later on, neither
the enterprise nor the injured who have received full compensa-
tion are obliged to pay anything in excess.

One special question is whether elforts should be made—in
cases where [ull compensation cannot be paid for all the damage—
to place all the claims on an equal looting, or whether priority
should be given to certain groups ol injured persons or perhaps
even to individuals who have a special need for compensation.
The 1952 Rome Convention takes a step in this direction. Art. 14
gives those who have suffered personal injury priority over those
who have sulfered damage to property,* I‘_)resumably on the grounds

* Art. 14 runs as follows: “If the total amount of the claims established
exceed the limit of liability applicable under the provisions of this Conven-
tion, the following rules shall apply, taking into account the provisions of
paragraph 2 of Article 11.

(a) If the claims are exclusively in respect of loss of life or personal
injury or exclusively in respect of damage to property, such claims shall be
reduced in proportion to their respective amounts.

(b) If the claims are both in respect of loss of life or personal injury
and in respect of damage to property, one half of the total sum distributable
shall be appropriated preferentially to meet claims in respect of loss of life
and personal injury and, if insufficient, shall be distributed proportionately
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that a person who has only lost property is still left with his
ability to work. A rule such as that in Art. 14 is probably only
suitable where the amount of the liability is not set so high that
it may be considered suitable to use a substantial part of it, e.g.,
for rebuilding plants and houses.

So far, only limitation of the compensation amount has been
discussed; but there is also the question of limiting the liability
in such a way that the atomic plant does not have to cover some
of the types of damage which a party causing damage normally
has to pay under the regulations. In some countries the opinion
is widespread that strict liability should not include an obligation
to pay compensation for non-material damage.® It has been pro-
posed that the obligation to indemnify non-financial damage
should be abolished altogether. Under sec. 15 of the so-called
Promulgation Act of 1930, anyone who is liable for personal injury
according to the Danish law of torts must pay damages for pain
and sulfering and certain other kinds of non-financial injury. The
author cannot find it proper to depart from this basic principle
as far as atomic liability is concerned. The small compensation
given under Danish law for pain and suffering is a reasonable
supplement to the modest sums paid in compensation for financial
loss in personal injury cases. It is possible, however, that in other
countries injured persons are compensated on a more generous
basis and that it would be prudent to be more restrictive. In view
of the dilference between the situations of cach country, the draft
convention on liability for atomic damage proposes merely that
compensation must be paid for the “damage” caused. Each country
may make its own decision as to what types of damage are “dam-
age” in the sense of the convention.” In the same way, the conven-

between the claims concerned. The remainder of the total sum distributable
shall be distributed proportionately among the claims in respect of damage
to property and the portion not already covered of the claims in respect of
loss of life and personal injury™.
® Seavey in California Law Review 1958, p. 11, and Esser, Gefihrdungs-
haftung, p. 108. Cf. Soergel’s commentary on BGB, Art. 847, Note 1, and
Oftinger, Schwetzerisches Hrf_f.f;a‘ﬂid.'!r(‘r,’s.', pp. 217ff. In some countries,
liability for non-financial damage is imposed for gross negligence (cf. on
Norwegian law (vergaard, Norsk erstatningsrett, end ed., pp. g50 ff. and p. 198).
¢ This expression also covers the rules on strict liability (cf. Ussing, Erstat-
ningsret, pp. 2o5f.). The regulation will presumably be applied even though
the compensation amount is limited. Cf. 1953 U.fR. 484 H.

" This procedure is followed in the 1952 Rome Convention, Art. 1 ol
which states: “Any person who suffers damage on the surface shall...” The
Convention does not state anywhere what meaning it gives to the word
“damage’.
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tion may avoid making a decision as to how far the party liable
is obliged to indemnify only damage which is more or less closely
associated with the accident. Art. 1 of the Rome Convention states
that only such damage as is a “direct consequence ol the incident”
must be indemnificd under the provisions of the Convention.® For
atomic liability it has been proposed that a rule should be in-
troduced to the ellect that the liability for damages does not
cover “general economic loss”.? There are hardly grounds for
attempting to fix the scope of the compensation claim In an atomic
compensation law in this or other ways. It 1s to prefer that the
question is solved in accordance with ordinary principles on
remoteness of the damage. However, in a draft German Atom-
gesetz it has been considered necessary to assert that compensa-
tion may involve loss sulfered through property being unusable
owing to radioactive contamination: “Under the provisions ol this
Scction, it the utility of an object is alfected through the ellects
ol radiation [rom a radioactive material, the damage shall be
treated in the same way as damage to property.”

VI. COMPULSORY LIABILITY INSURANCE!

It should perhaps be made a condition, for private persons who
seck permission to operate reactors and other nuclear plants, that
they must provide a guarantee, [or example by taking out a
liability insurance policy, so that the undertaking can meet its
liabilities for damages should the need arise. The accident 1n-
surance companies in many countries have already formed national

* Cf. Riese, Luftrecht, p. 337, and Shawcross and Beaumont, Air Law, Lon-
don 1945, pp. 247 L

" The corresponding expression is used in Germany and in Sweden, eg.
by Karlgren in Skadestandsyitt, pp. 97 L., to indicate linancial loss other
than that arvising {rom damage caused to person or to any particular property.

! There are several reports on insurance against atomic risk, e.g. British
Insurance (Atomic Energy) Committee, Report of the Advisory Committee,
April 1g57; The Insurance Institute of London, Atomic Lnergy—Insurance
Problems Arising Therefrom, December 1056; Atomic Industrial  Forum,
Financial Protection Against Atomic Hazards, Jan. 1957. This latter report
is discussed in detail by Becker in The George Washington Law Review
1957, PP- 5%5 (6 Lastly, the Swiss author Belser has written a number of
articles and reports on the subject, c.o. Lidssurance des Risqucs Nucléaires,
Feb, rgn7. and Die Stellung dey Versicherune zu den Risken der Kernenergie,
Oct. 1957.
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pools for such liability insurances. Here we shall only discuss
briefly a few of the questions which arise in framing these 1in-
surance schemes.”

It was mentioned above that the insurers must have a limit
fixed for their financial liability. If this limit is required to be
absolutely rigid, the insurers must rest content merely with
an undertaking to pay out at the most the maximum amount
within an insurance period. It is not a general practice in liability
insurance to make the insurance amount the limit for the total
compensation payable within a period.? Nor would it be advisable
to do so, since the insurance required is not reduced on the
occurrence of the event covered by the insurance.* It has been
asserted, however, that in atomic insurance the economic burden
is so heavy that the companies must confine their obligation to
payment of the insurance amount, in aggregate, only once during
a period. Thus, a Swiss draft atomic statute has fixed a maximum,
both for compensation liability and insurance liability, of 3o
million {rancs, less any amount 1);-1id out pre\’inusly to cover
damages. At the same time, the enterprise is obliged to restore
the whole guarantee amount as quickly as possible.?

It is diflicult to fix premiums for atomic insurance. There are
(fortunately) no statistics on atomic damage, and the experts
are often unable to say anything about the risk of an accident
occurring, other than that it is extremely shight. The two Ameri-

® There are regulations on compulsory liability insurance in the Motor
Traffic Act—cf. Order No. g14 of December 21, 1927—and in the Dogs Act—
cf. Order No. 259 of September 1, 1937. Regarding liability insurance under
the Aviation Accidents Act, sce sec. 39 of the Act. The Rome Convention
rules on the provision of guarantees for meeting liability for damages are
discussed in Riese, Luftrecht, pp. gb2—72.

3 Ussing, Enkelte kontrakter, 2nd ed., Copenhagen 1946, p. 252, Drachmann
Bentzon & Knud Christensen, Lov om forsikringsaftaler, 2nd ed., Copenhagen
1952-54, p. 467. On the problem, sce also sec. 74 of the Insurance Contract
Act; cf. Ussing, op.cit.,, p. 251, and Sindballe, Dansk forsikringsret, Vol. 1,
pp- 175 If.

* Sindballe, op.cit.,, p. 177.

5 Art. 21 of this draft runs as follows: “1. When the insurer has provided
loans or created reserves to cover accidents, the insured amount is reduced
to the extent of these amounts. If these loans or reserves amount to one-tenth
of the insured amount, the insurer must notify the insuree and the appropriate
Federal authority. 2. In the event, the insurece must take out supplementary
insurance so that whole of the original amount is available to cover the
payment of damages. However, the supplcmcntary insurance will only cover
such damages as arise after it comes into force. In doubtful cases, the com-
petent authority shall order the insurce to increase the insurance amount,
taking into account the amount of the reserves.” The rule is discussed in
Mit{.eif'ur'zg,\‘br’att der Delegierten fir Fragen der Atomenergie, June 1958,
P- 10.
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can liability insurance pools, N.E.L.ILA. and M.A.E.R.P.,% have
therefore adopted a scheme for reducing the existing premiums, if
alter 10 years they have yielded income in excess of the sums
paid out on damages and administration or to be placed to
reserve. Any excess will be paid back to the insured by instal-
ments.?

VIIL. QUESTIONS OF PROOF

As 1s well known, the harmful effects of radiation cannot be
ascertained immediately after the radiation ceases, and as a
result, it may in some cases be impossib]e to determine all the
damage until a long time after the accident. For many years
after the accident, the incidence of certain serious illnesses will be
rather higher among people who have been exposed to dangerous
radiation than among other people. However, it is not possible
to determine, in the case of a particular person suflering from
such an illness, whether he has contracted it because years previ-
ously he was perhaps exposed to radiation, or whether it 1s
due to other factors; for a given illness may arise from dilferent
causes. Consequently, it may be extremely ditficult to prove a
causal relationship between the accident and the supposed delayed
injury.® Is the illness due to radiation, or would it have been
contracted in any case? Il the former is thought to be the case,
it must be decided whether the sick person has been exposed
to any radiation arising through accidents covered by the special
compensation law, and whether the radiation was of such a kind
as to be capable of producing the illness. The measures which
would presumably be taken by the health authorities in the event
of an atomic accident will probably make proof to some extent
easier. It must be assumed that these authorities will carry out,
among other things, some form of registration of the people who

° N.E.L.ILA. and M.AE.R.P. stand for “Nuclear Energy Liability Insurance
Association” and “Mutual Atomic Energy Reinsurance Pool” respectively.

" The scheme is described by Thomas in California Law Review 1958,
p. 17. Regarding adjustment of the insurance premiums in other insurances,
see Drachmann Bentzon & Knud Christensen, op. cit.,, p. 74, footnote 3.

* Regarding proof of causation required under compensation law in general,
see Ussing, Erstatningsret, p. 202, and vergaard, Norsk erstatningsrett, 2nd
ed., p. 364.
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have been cxposed to radiation, and will keep a close check on
their health.? Still, it is scarcely reasonable that a person shall
be denied any claim to compensation simply because he neglects
to fulfil the requirements imposed on him under the health laws.
On the other hand, he should not be entitled to compensation
for injury which he could have avoided by taking reasonable precau-
tions. His opportunity to submit the necessary prool will likewise
be limited if he disregards the authorities’ instructions. It will
be difficult to start a fruitful discussion among lawyers on what
evidence should be required until the biologists have succeeded
in producing more delinite and complete material on the etfects
of radiation and the possibility of deciding whether a particular
injury has been caused by radiation. However, it may perhaps
be said that a necessary starting point is that the requirements
ol proof should not be made so strict that most of the injured
persons are unable to fulfil them. They must therefore be for-
mulated according to the practical possibilities of providing prool.
On the other hand, one has to consider that this may lead to
such a reduction ol the evidence required that a very large number
ol injuries are accepted as possible atomic injury and compensa-
tion is awarded many people whose illness is not due to an
atomic accident. In the event ol a major disaster, this might
mean that a large part of the available funds will not reach those
who are really entitled to it

VIII. THE TIME LIMIT

As long as there are people alive who have been exposed to
radiation [rom an atomic accident, there will be at all events a
theoretical possibility of injuries caused by atomic accidents. If
it is assumed that the difficulties regarding prool in determining
the causal relationship can be overcome, the question thus arises
whether a limitation rule should be introduced, not merely for
barring the compensation claims a certain period after the injured
person becomes aware that he has sullered injury or can put

® The health authorities will presumably require power to demand
registration and examination of the exposed persons (cf. the provisions of
the Epidemics Act, Act No. 133 of May 10, 1g15).
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through his claim, but simply to the effect that, when a certain
number of years have elapsed alter an atomic accident, compensa-
tion claims can no longer be made for injuries caused by it.!
Such a rule would be more severe on the injured persons than
our ordinary limitation regulations, since it means not only that
old, lorgotten claims are stopped but also that the liability
itsell is limited, so that it does not cover injuries which cannot
be contirmed until the limitation period has expired. It the
suggested rule is introduced, it must be assumed that the
persons who are liable to suffer the elfects ol latent injury
alter the period has expired cannot avoid the results of this by
bringing an action lor a declaratory judgment against the owner
ot the atomic enterprise before the expiration of the period.

It is easy to lind the objection to a limitation rule of this kind.
Nevertheless, it is necessary for the insurers' liability to introduce
a strict limitation or a respite ol this kind, as an 1nsurance
company cannot be requested to bear a risk extending for an
indefinite period in the future.* If it is desirable that 1t shall
be possible to provide insurance covering all atomic liability, a
time limit must be fixed for the obligation of the atomic enter-
prise to pay damages. The disadvantages of such a time limit for
the injured parties can be reduced if the period is made so long
that large groups of injured persons are not denied damages. In
the legal systems ol the Latin countries, a limitation pcriod of
g0 years is common. A period of this length will cover most of
the victims; on the other hand, the insurance companies will be
faced with a burden which they can hardly bear. Some people
have therclore advocated the fixing of a much shorter period and
also an obligation for the Government to indemnily the injuries
which cannot be ascertained until this shorter period has expired,
possibly without any time limitation.

Whatever regulations are introduced regarding the requirements
for proof of the causal relationship between the atomic accident
and the injury, considerable ditficulty will be involved in im-
plementing a civil liability scheme of this kind, and in any

! The regulation might therefore be said to lay down a time limit for
these requirements, as well (cf. Ussing, Dansk Obligationsret, Almindelig del,
p- 498).

* The question of limitation of the claim against the company is not
very important for other kinds of insurance. The limitation rule in the In-
surance Contract Act, sec. 29, contains a general suspension rule. Cf. also secs.
g1 and 120 of the same act, which make liability and sickness insurers liable
even for injuries arising after the insurance period has clapsed.

7= 60144004 Scand, Stud, in Law IV
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case it would not yield recasonable results in every case. It is
therefore natural to consider whether new ways of solving the
problem of compensation for delayed injuries can be found.

It is not possible to say in advance which of the persons who
have been exposed to radiation will subsequently suffer delayed
injuries; but the biologists can give some information as to the
number of people who will be so affected. If experience can
gradually be gained which provides material enabling [lairly
accurate forecasts to be made, it will also be possible, when
ascertaining the number of manifest injuries, to make some
calculation of the number of cases of delayed injury which may
be expected? To the extent that this is possible, part of the
compensation may be sct aside to cover delayed injuries, payment
being made gradually as the injuries manifest themselves. Tk
E.N.E.A. group of legal experts have not considered this arrange-
ment practicable, but it was adopted in a modified form in a
draft Swiss “Atomgesetz”’. Under secs. 16 and 17 of this draft, each
atomic plant must make a contribution, not exceeding one-third
of the atomic insurance premium, to a “delayed atomic injuries
fund”. This fund is to be used for covering personal injuries
which do not manifest themselves until the normal limitation
period—10 years from the time of the accident, according to the
draft—has expired, but within go years of the accident. Payments
from the fund are to be fixed according to the same rules as for
ordinary compensation, and the fund may have grants [rom the
Government, if necessary.?

It appears that there already exists in the writing on compensa-
tion law a basis for a scheme by which denial of compensation
to some of the victims can be avoided. According to Ussing”,
compensation may be paid, depending on the particular circum-
stances, to persons exposed to lasting hazards for the depression
of value of property due to such ground.® This doctrine which,
judging by its import, could be invoked by a group of people
who have been exposed to radiation, is not suitable for applica-
tion to cases of delayed personal injury, however. The biologists’

3 Cf. Proceedings of the International Conference on the Peaceful Uses of
Atomic Energy, held in Geneva August 8-20, 1955, Vol. 13, pp. 102 ff.

¢ For further details, see Mittetlungsblatt der Delegiervten filr Fragen e
Atomenergic, No. 2, June 1G53, p. 11. See also Price-Anderson Bill, Art. 1700 ¢
(small print), cited supra p. gt.

5 Ussing, Erstatningsret, p. 195.

i See Overgaard, op.cif., pp. 308 [, criticizing Stang’s arguments in Lrstat-
ningsansvar, pp.o2qy Cl. also 1g2q ULR. Sor.
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studies indicate that the number of people who will suffer delayed
injuries will generally only be a small proportion of the exposed
group. There would be no sense in paying a very small compensa-
tion amount to a very large number of persons for an insignificant
shortening of their expectation of life and health due to radia-
tion. The flixing of the compensation amount would have to
be an altogether arbitrary matter. On the other hand, claims
for compensation from people threatened by delayed injuries
can hardly be disallowed if in the individual case the medical
experts consider that the risk of a delayed injury is so great that,
for example, the person concerned can only obtain employment
in a non-pensionable post or take out life insurance subject to his
paying an extra premium. In such a situation, there would be a
sufficiently solid basis for making reasonable compensation.

IX. WHO SHOULD BEAR THE RESPONSIBILITY?

Among the many problems of compensation and insurance law
which will arise in formulating special atomic liability, there is
yet another question as to who should bear the responsibility.
The rules on strict liability already in existence place the liability
for damages on the operator.® The latter is described for example
in sec. g6, para. 1 of the Aviation Accidents Act as “the owner or
person for whose account the aircraft is used”.® “The operator”
is also made liable under the 1952 Rome Convention. For further
details, see Arts. 2—4 of that Convention.

It seems quite natural that the atomic liability in civil law
must be placed on the operator as well. This 1s also proposed
in the EN.E.A. draft for the “Convention on Third Party
Liability in the Field of Nuclear Energy”. The question ol
ownership is not important as far as liability is concerned. Thus
if, for example, a power station opcrated by a concessionary

" Nor does it scem possible to pay compensation in these cases under the
British rules on compensation for “shortened expectation of life™ (cf. Salmond
on Torts, 11th ed., pp. 384 ff.).

S Cf. Ussing, Erstatningsret, pp. 130 f. and pp. 104 f.

v CE Rigsdagstidende 1g22-23, supplement A, cols. 3702-3. Under sec. b
subsce. 6, of the Motor Traffic Act, the liability rests on “the person—
whether he be the owner or the user—who uses the motor-driven vehicle
or allows it to be used™
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company uses fuel elements owned by the Government or by an
international organization, the objective liability will only rest
on the company.!

If, in a future atomic liability statute, it is merely laid down
that the operator is liable for atomic accidents without regard
to blame, the victims of such an accident will be able to put
through claims against builders and contractors as well, if the
accident is due to a fault in the rcactor. The same grounds
probably apply for limiting the liability of these people for
negligence, as for limiting the atomic undertaking’s own liability
for negligence. Besides this, if the contractors’ liability 1s not
limited, they will presumably be able in many cases to demand
that the person who is to operate the atomic plant shall in-
demnify them for their liability; and so it is laid down 1n the
E.N.E.A. draft that the victim of an atomic accident can only
claim damages from ‘“the operator”. The draft states that the
latter should only have a right of recourse against the contractors
if a provision to this effect is contained in the contract for the
supply or erection of the atomic plant. This new rule of law has
been christened “the principle ol channelling”. This expression
indicated that normally only the operator is responsible for
nuclear damage. All liability is channelled to him.

I Under sec. z2 of the American Atomic Energy Act, all nuclear fuel in
5 27

the U.S.A. is owned by the Government (cf. H. Krusce in Atompraxis, 1957,
pp. 250 ff., on this and similar regulations).
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