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Negotiation of Disputes in Collective Agreements 23

ceived of as a normative solution or as an ad hoc solution) and
what were the motives contributing thereto? (¢) What motives
were of importance in the failure to solve the dispute by negotia-
tion? (f) Did the partics contemplate referring the dispute to the
Labour Court, and in that case what motives played a part?

With regard to the prospective alternatives solution through
concession/no solution, the following almost self-evident assump-
tion was made in the first place. The attitude taken up by a
party in this choice situation must have a basic connection with
the question whether the party called for the negotiations or not.
This should at least apply when the claimant party really aimed
at having the dispute settled by negotiation, and the negotiations
were not meant simply as a formal or preliminary step before re-
ferring the dispute to the Labour Court or a board of arbi-
tration. If the negotiation situation is viewed against the back-
ground of the fact that if no settlement is reached the application
which the claimant party wants to remove will continue to hold
good, at any rate for the time being, one ought therefore to be
able to expect two contrary presumptions concerning the outcome
of a party’s choice between the two alternatives. Thus, if 1t 1s the
workers’ side which has asked for negotiations, it should generally
be more advantageous for the claimant to have a compromise
solution than no solution at all, whereas for the employers’ side
the situation should be the reverse. If, however, it is the em-
ployers’ side which has resorted to negotiation, the contrary situa-
tion will apply. Nevertheless, these are no more than probabili-
ties. In each particular case there may exist circumstances which
reinforce or weaken the attitude, conditioned in the way stated,
to a settlement.

Later, recourse was made to a series of hypotheses concerning
the factors which may have played a part in this respect. It is not
claimed that these hypotheses comprise all conceivable types of
motives, but they would seem to cover a fairly wide range, and
to represent broadly all the motives discovered in the course of
the inquiry. The headings for these hypotheses are as follows: (1)
membership considerations, (2) value of the dispute, (3) strength
of conviction about the correctness of the interpretation applied,
(4) considerations of reasonableness, (5) general interest in a solu-
tion, (6) possibility of solution by some other method (judicial
procedure, arbitration in certain engineering cases, negotiations
over the terms of a new collective agreement).

It should moreover be pointed out that at the time when the

© Stockholm Institute for Scandianvian Law 1957-2009



24 STEN EDLUND

study was started the idea was not to achieve results which would
be valid according to tests of breadth and quantity. There are still
considerable differences of character among the various collective-
agreement areas in the labour market. Many of these arcas, among
them the building industry, are undergoing rapid changes. More-
over, the investigation material as such is probably too hetero-
geneous to lend itself to far-reaching generalizations. In view of
this, the aim of the study was essentially to use what might be
called a “soft” sociological method to illustrate—with proper at-
tention to nuances—questions and hypotheses, and to give an
1dea of how the collective-agreement mechanism worked during a
limited period. It is, however, my conviction that a study of this
type, if undertaken with adequate penetration and critical
awareness by a person familiar with the field of activity in
general, will quite often tell us as much as an investigation
directed to what is statistically verifiable.

Studies were made of go disputes handled in 1959 in the build-
ing industry and 65 disputes handled in 1960 in the engineering
industry; for various reasons it was necessary to choose different
years, but this probably does not detract from the comparability
of the two series. Only disputes which in the last resort could
have been referred to the Labour Court were included. Thus the
largest category of building disputes, those concerning piece rates,
had to be excluded; and so, for reasons of comparability, corre-
sponding engineering disputes were also omitted. Certain other
omissions regarding the subject of disputes and other matters
also had to be made. With some modification in regard to the
building trade, however, it can be said that there were no omis-
sions on qualitative grounds. Subject to this reservation, there-
fore, the material is representative of the administration of an
agreement for the period of a year.

The investigation consisted partly of examination of negotia-
tion minutes and other available written material, partly—and
above all—in interviews with all the persons who took part in
the negotiations as representatives of their organizations. It was
not possible for me to be present at negotiations except on a
random-sample basis. Similarly I had to abstain from direct in-
quiries addressed to the local parties.

On the workers' side all the negotiators lacked legal or other
academic training. On the employers’ side the majority of the
negotiators had had a technological education and a few were
lawyers. It is striking that the negotiators on both sides gave an
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impression of taking the business of negotiating disputes very
much in earnest. In no case was a negotiator unable to give a
reasonably comprehensive and coherent account of the situation
of the dispute, its outcome and the reasons for his own attitudes.
It may seem surprising that so many of these officials should
appear so competent. One explanation may be that, especially
on the workers’ side, they have grown up within the industry and
find a considerable appeal in their work as representatives.

In principle the study was directed only to arriving at the rea-
sons proffered by the individual officers concerned and this in-
volved a considerable restriction to certain rational layers of mo-
tivation. The organizations were quite evidently favourably dis-
posed to the study, but it is probable that sometimes the inter-
viewees were deliberately reticent, among other things concerning
considerations connected with long-term collective-agreement pol-
icy and with regard to the internal relations of the side which they
represented. A certain corrective against incomplete or incorrect
statements existed, however, in that the negotiators on both sides
were heard and were given an opportunity to learn what had
been said on the other side. In a certain sense, moreover, 1t seems
of minor importance whether the statements which were made
were correct or not; in any event they may be of interest as
symptomatic of the way of reasoning and the types of motives
which as a whole are regarded as acceptable in the context of
negotiation. T'he study can be compared to a conventional in-
vestigation of legal practice with its concentration on the publicly
announced reasons for judgments, the reasons which the Court
considers to fall within the framework of legitimate grounds for
decision.

The actual examination of a selected number of disputes was
supplemented by certain other inquiries, including random sam-
ples of other dispute material both within and outside the en-
gineering and building trades and general interviews with a large
number of officials in these and other collective-agreement areas.
The development in the trades concerned was followed in some
detail up to the end of 1966. The dispute material 1s described
in the study case by case in accordance with the arrangement of
the different subjects in the collective agreements.
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26 STEN EDLUND
4. SOME RESULTS

Of the disputes investigated almost all were related to actual grie-
vances concerning the local application of the agreement. These
cases have been divided into three categories: (1) disputes concern-
ing complications in the local negotiations, (2) disputes concern-
ing breaches of work discipline, and () other disputes. Groups 2
and g are by far the most numerous and only these will be dealt
with here. It should be remarked that the interest of an inquiry
of this kind naturally lies, to a considerable extent, in a penetrat-
ing analysis of individual cases rather than in a mere précis. How-
ever, accounts of one or two disputes may help to make the picture
more vivid.

(a) Disputes concerning breaches of work discipline

Nearly all these cases were submitted to central negotiation at
the request of the employers’ side. The 14 disputes of this kind
in the engineering industry all related to cessation of work or
other impermissible offensive actions. Of the 15 disputes in the
building trade only a few concerned offensive actions, the rest
arose because individual workers were alleged to have absconded
from their piecework before the expiry of the term, varying from
a few weeks to a few months, which is regarded as the work
period in certain jobs in the building trade. For some years pre-
viously there had been noted a marked increase of breaches of
these types and the employers’ associations found it necessary to
refer cases to the Labour Court more often than previously. The
difficulties encountered in maintaining respect for the engage-
ment periods of the building agreement were obviously attribut-
able to the boom conditions which tempted the workers to pick
and choose between jobs. As regards the cases of breaches of in-
dustrial peace which were particularly common in the engineering
industry, the deeper reasons for these seem rather obscure, but
they too seem to be connected with the general economic situa-
tion in so far as the shortage of manpower reduced the effec-
tiveness of the dismissal sanction. Disciplinary difficulties existed
during the first half of the 1960s but appear subsequently to have
gradually been brought under control in various ways.

In considering the handling of the disputes in question it is
perhaps not of great interest to summarize the extent to which
and the way in which they were solved in accordance with the
classification scheme of the study. In most cases a breach of agree-
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ment incontestably existed and as a rule damages or other com-
pensation were not claimed, and thus as a rule compromise solu-
tions could not come into question. (In this connection it may
be mentioned that the Labour Court, in contrast to general courts
of law, was empowered to award not only special damages for
breaches of collective agreements but also general damages for
non-economic injury, though only to an amount of 200 kronor
per worker. This form of sanction, however, is not considered
practicable in the case of negotiation.) What is of interest in the
cases investigated is the actual trend of the negotiations and what
they implied as a whole.

In the cases from the building industry, contractors whose work-
ers had absconded from their jobs were often placed in an ex-
tremely awkward situation owing to the difficulty of recruiting
replacements at short notice. On the workers' side 1t was also
obviously to the disadvantage of a piecework gang if one of their
members should leave. In all cases the unions were brought in
but failed to bring about a resumption of work by persuasion.
In these circumstances central negotiations were  resorted  to
chiefly in order to enable the organizations to get to work jointly
on the employee concerned with a view to persuading him to
return to work. The unions also tend to consider that the mere
circumstance that serious breaches of discipline will be referred to
central negotiation may have a repressive effect. In seven of the
cases the negotiations had no result. In two of these the employers’
association found it desirable to proceed against the worker,
partly with a view to bringing about a more powerful sanction
against breaches of agreement through a claim for damages. Here
we cannot go into the question of the principles on which cases
were chosen for judicial action.

It is the strict policy of the VI, in the event of offensive ac-
tion, not to negotiate until industrial peace has been restored;
for that matter there is no legal obligation to negotiate in such
cases. In the cases which had arisen, work was in fact quickly
resumed after intervention from Metall. Nevertheless, as a rule
negotiations were called for on the initiative of the VI rather
than that of the enterprise. What are the reasons for this? Preven-
tive considerations played a dominating part. The incident was
considered too serious or the circumstances too obscure for the
VT to ignore the matter or let the enterprise clear up the situation
on its own. In some cases there was a desire to goad the committee
of the factory branch on to look after the members better. On
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occasion it was also felt that Metall needed stimulating into grea-
ter activity. But often enough the negotiations seem largely to
have been intended to impress on the employer member the VE's
strict view of breaches of the peace obligation and to remind him
of his possible co-responsibility for the incident. At the same time
it was thought that negotiations might help to relieve the tension
created as a result of the action and to give a clearer picture of
what measures ought in the future to be taken by the enterprise
and the organizations. In addition to all this there may have been
some more special aims. In the not inconsiderable number of
cases where at a preliminary assessment it did not seem altogether
out of the question that the incident ought to be dealt with by
legal action negotiations had in the last resort the object of
clarifying the need for such action and how the defence should
be formulated.

Metall for its part was often quite eager for a matter to be
taken to negotiation, inasmuch as it had an interest in common
with the VF in clearing up the circumstances. In some cases Metall
even called for the negotiations itself.

Of the 14 cases legal action was considered in rather less than
half, and in four of these a suit was brought against the workers.
With some simplification the following may be said. The group
of cases where recourse to the Court was not contemplated con-
cerned hostile actions which, though considered serious, were not
regarded as being especially intractable. Apart from this, a desire
not to upset good working relations contributed to prevent the
VF from taking the matter further. Regard was also paid to the
employers’ own attitude to legal action. The other group coms-
prised cases which were considered so serious that the need for
legal action was considered to weigh more heavily in the scales
than any annoyance the bringing of an action might cause and the
inevitable unpleasantness of the action itself. In the former set
of cases the VF appeared in the role of a wise counsellor, in the
latter more in that of a policeman.

By way of conclusion of this part of the paper a report may
be given of the following case, or to be more exact series of
cases, all taken from the same enterprise.

A firm which built motor-vehicle bodies and specialized mainly
in lorry-drivers’ cabins in wood had since 1957 belonged to the
Employers” Association of the Swedish Wood Products Industry
(Sveriges ‘Triindustriforbund). The greater part of its manufactur-
ing activity was covered by the national agreement between this
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association and the Swedish Wood Workers” Union (Svenska Tri-
industriarbetareférbundet). During 1959 the firm gradually changed
over to manufacturing drivers’ cabins in steel. At the same time
there was introduced a process of rationalization, involving a
switchover to a conveyor-belt system. At the same time the firm
underwent a marked expansion and greater emphasis was laid on
the quality of the product. During the year the labour force in-
creased from about 200 workers to about 320.

In view of the changed manufacturing structure the company
left the Association of the Wood Products Industry and joined
the VF in October 1959. However, the national agreement for the
wood products industry continued to apply until January 31, 1960,
after which the engineering agrecment came into force. At nego-
tiations between the Wood Workers’ Union and Metall on the
transference of the members of the former union to the latter, the
workers made it clear that they were opposed both to the change
of union and the application of the agreement; they were afraid
that if they Dbecame subject to the engineering agreement their
earnings would suffer. At a meeting between representatives of
the VF and Metall, however, it was agreed that after the changeover
to the engineering agreement the personal time wages previously
current should be retained. The company also gave certain pledges
that it would not reduce piecerate earnings in connection with
future production changes. The workers were transferred to Me-
tall’s local branch, and a factory branch was established.

However, only a few days alfter the enginecering agreement came
into force there arose troubles which resulted in a stoppage of
work. Later in the year, too, strikes and other hostile action oc
curred time and time again. Central negotiations had to be resorted
to on five occasions. In the following brief comments, only the
last negotiation will be dealt with in detail.

The information obtained indicates that, only a few years be-
fore the period we are considering, problems of cooperation arose
at the firm. The settling of piece-rate and other disputes had to be
referred comparatively often to central negotiation. In a number
of dismissal disputes the workers’ side complained of infringement
of the right of association. In one such case this claim was sus-
tained by the Labour Court. Work stoppages or tendencies in
that direction were not unusual. The negotiation procedure at the
firm seems to have been loosely constructed; no definite order
providing for consecutive steps was followed and the owner of the
firm sometimes intervened in the negotiations at an early stage,
so that both management and workers became uncertain and

© Stockholm Institute for Scandianvian Law 1957-2009



30 STEN EDLUND

nervous. Another negative factor was the tension existing between
the firm and the organization to which it then belonged.

However, the friction appears to have increased around the
turn of years 1959/60 in consequence of the changes in produc-
tion within the firm and in the situation with regard to agree-
ments and organizations. Strains arose on both the employers’
and the workers’ side with increased friction as a result. The pro-
duction changes placed greater demands than before on the ad-
ministration of the firm, and the response to these demands could
not keep pace with the re-allocation ol the productive resources.
The changes which were introduced were in themselves of a kind
likely to create dissatisfaction. The many piecework disputes and
the strike actions often connected with them may also be seen as
an expression of the workers’ fears that their earnings would be
adversely affected. Moreover, both sides were unused to the en-
gineering agreement, especially with regard to the bases for cal-
culating piece rates. The VF and Metall were both fully aware of
these problems and hoped to bring about a better state of affairs
by giving advice, sending representatives and offering help with
negotiations. The VF for its part preferred to wait before taking
such a drastic step as bringing a suit in the Labour Court. As
for Metall, it threatened to expel members who continued to take
hostile actions but was reluctant to carry this threat into effect.
The new members found it difficult to fit in at the local branch
of Metall, where they came to [orm a minority, and Metall felt
that it would take a considerable time before these men became
completely loyal to the organization.

When for the fifth time in the course of less than a year central
negotiations had to be resorted to because of a widespread work
stoppage, the VI, concluding that there was no point in hoping
for more peaceful conditions to emerge, brought a suit in the
Labour Court. It was considered that Metall’s resources for deal-
ing with its members were largely exhausted. Probably Metall
itself was also now convinced that recourse to the Labour Court
was necessary in order to restore peace. Thus the workers in ques-
tion were sued and a claim was made for damages amounting to
the legal maximum of 200 kronor for each worker, with the ex-
ception of two against whom a lower claim was made. The work-
ers’ side conceded that there had been a breach of the agreement
but pointed out that there had long been strained relations be-
tween the employer and the workers and that the latter were not
solely responsible for the situation. The Labour Court, by 1ts de-
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cision no. 8 of 1961, awarded the damages claimed. No further
strike or similar action at the enterprise was reported during 1961,
Central negotiations on disputes—among other things on those
concerning piece rates and dismissals—occurred on only two oc-
casions. To judge by this and by statements made by representa-
tives of the organizations, a certain stabilization took place during
this year.

(b) Other disputes

These disputes, amounting in the engineering industry to 48 and
in the building industry to g5, were almost all initiated by the
workers’ side and, usually after local negotiation, were referred
to the union concerned. The range of subjects covered was consid-
erable.

In both collective-agreement areas the way of negotiation was
chosen in order to induce the employer to take a new course
when there were differences of opinion on the correct interpreta-
tion of the agreement. In contrast to the employers’ side, the
workers did not use the central instance for dealing with un-
contested breaches of the agreement. In a number of cases, how-
ever, a factor clearly contributing to the resort to negotiations
was a wish to take exemplary action against what the workers’
side thought to be a cavalier attitude towards the agreement on
the part of the employer. On the employers’ side, too, there was
probably sometimes an intention to use the central negotiations
to give enhanced effect to a threat of legal action. It can, how-
ever, be said categorically that negotiations were never, as they
were In some employers’ disputes in the engineering trade, in-
tended purely and simply as an intermediate stage on the way to
legal action. There was a general preference for a settlement if an
acceptable one could be obtained. Apart from this the negotia-
tions, in these as in preceding cases, often performed an informa-
tive and therapeutic function which might extend further than to
the question of the dispute actually under consideration.

It appears quite clear that generally, when considering a dis-
pute at the outset, the representatives of each side applied, not
only in relation to the other side but also internally, their idea
of the proper construction of the collective agreement. As will
be shown below, there was much variation in the extent to
which the organizations, when taking up their final positions at
the negotiations, insisted on a settlement in accordance with their
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conception of the agreement. Nevertheless it i1s clear that, through-
out, each side endeavoured to secure an interpretation which it
considered in conformity with the agreement. The basic attitude
seems also generally to have been to try if possible to reach a
settlement on such a basis; in a few isolated cases in each industry,
however, the workers’ side, for special reasons, aimed in the be-
ginning at a settlement diverging from the agreement. One of
the most noteworthy features of the approach to the agreement
was a refusal to be bound by formal considerations and an en-
deavour to give the agreement an appropriate forward-looking in-
terpretation. Moreover, compared with a strictly legislative view
of the agreement, the attitudes of the parties were coloured to a
relatively large extent by considerations of their respective inter-
ests. The intentional variations with regard to the degree of pe-
netration of the agreement were of course greater than in the
case of actions tried by the Labour Court. As a whole, perhaps,
the evaluations were not marked by much legal subtlety. So far
as I have been able to see, however, the wide and flexible settle-
ment framework did not mean that the methods of the negotiat-
ing officials were characterized by undue arbitrariness and incon-
sistency; in fact my impression was rather the contrary, and to a
degree that I had scarcely expected.

Before proceeding further, I propose to interpolate here, Dy
way of example, an account of a dispute in the building trade.
This dispute 15 particularly instructive in so far as both of the
alternative solutions—Ilegal action and negotiations over the terms
of a new agreement—entered into the picture.

In clause 1 (d) of the building agreement it is stipulated: "I a
worker who has presented himself at the workplace is unable to
begin work owing to inclement weather or if for such reason work
is suspended, waiting time above one hour shall be paid at time
wages unless the employer has announced within onc hour that the
workers need not remain at the workplace.”

At a certain workplace a new construction for a waterworks was
being erected. On October 7, 1958, a piecework team of six wood
workers was engaged in preparing moulds. Owing to rain the work
had to be suspended at 10 am. The supervisor told the workers
that they needed not stay at the workplace but that the work would
continue after the midday break at 1.30 p.m. if the weather had
improved by that time. The workers returned at the time indicated
and, as the rain had ccased, work was resumed.

A dispute arose as to whether the workers were entitled to wait-
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ing-time compensation because of the interruption of work from
10 a.m. until the beginning of the midday break at 1 p.m. The
handling of the dispute went through the following stages.

(1) Negotiations in June 1959
Standpoints

The workers’ side pleaded as follows. The management had
ordered the workers to return after the midday break. This had
meant that the workers, without any break, had had to remain at the
disposal of the management. If, for example, a worker had been
living outside the locality of the workplace, he would thus have
had to stay in the workers’ quarters or wait at some café. In such
circumstances there must exist a right of compensation in accord-
ance with clause 1 (d), para. 2. It was therefore claimed that wait-
ing-time compensation for two hours per worker should be paid.

The employers’ side objected that according to general rules of
labour law a worker was under obligation to remain at the em-
ployer's disposal during ordinary hours of work. The clause in-
voked did not imply any exception to this but merely set out to
regulate the conditions for compensation in the event of interrup-
tions of work owing to inclement weather. By informing the work-
ers within one hour from the time when work had to be suspended
that they need not remain at the workplace the employer had in
the present case done what was required of him in order not to
have to pay waiting-time compensation. The fact that work was re-
sumed at 1.30 p.m. was in itself of no importance for the question of
waiting-time compensation. By keeping open the possibility that
work might be resumed after the midday break the management
had also been acting in the workers’ interest by securing that they
did not unnecessarily lose working time.

Outcome

After the question of the dispute had been further discussed it
was established that no agreement on the matter could be reached.

T he reasoning of the negotiators

On either side the parties were strongly convinced of the tena-
bility of their attitudes. It is true that on the labour side it ap-
pears that having regard to the small amount at stake the workers
were not disinclined to accept a compromise settlement while
standing by their view of the principles involved. However, no
compromise scems to have been offered by the employers’ side.
The latter probably believed that the workers would “drop” the
dispute, although they were also prepared for the eventuality that

3 — 681288 Scand. Stud. in Law XII
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the matter might be taken to the Labour Court. It seems possible,
although 1t did not emerge clearly, that at the negotiations the
workers were already inclined to take the matter to the Court if
necessary. At any rate the workers’ side decided to do this after
taking legal advice when the negotiations had failed.

(2) Reference of the case to the Labour Court

As the dispute could not be secttled by negotiation the union, the
BAF, took it to the Labour Court in November 1g59. It claimed
that the company should pay the workers waiting-time compen-
sation as stated above, together with interest. In addition general
damages of 500 kronor were claimed from the company and its
association, the BIF. These claims were contested in a written
statement.

Before the matter had come to the oral part of the preparatory
proccedings, however, the parties jointly requested that the hear-
ing of the case should be postponed until further notice. The back-
ground of this request—which was made principally on the initia-
tive of the BIF—was that in the light of the imminent negotiations
for a collective agreement in 1959/60 the workers' side had put
forward certain demands for amendment of clause 1 (d). It is true
that this had no immediate relevance to the question involved in
the dispute, but it was thought on both sides that in connection
with the proposed amendment it might be possible to arrive at a
regulation which would solve the problem at issue in the dispute.

(8) The collective-agreement negotiations 1959 /60

The case at bar was in fact discussed, too, in connection with the
negotiations for a new national agreement. Complications, how-
ever, arose inasmuch as the whole question of a worker’s duty
to stay at his employer's disposal in the case of an interruption
of work entered into the picture. The workers’ side maintained
that the worker was entitled to go home for the day without any
obligation to return to the workplace if the suspension of work
should end, a view which the employers’ side was unable to accept.
It proved impossible to reconcile these standpoints, nor could any
separate solution of the question at issue in the dispute be reached;
certain amendments of the provision were adopted but they had
no relevance to this question.

(4) Negotiations on dispute resumed on June 1, 1960

After the conclusion of the negotiations for the new agreement
in the spring of 1960 the dispute was once more referred to central
negotiation. A final outcome was achieved as cited below.
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Outcome

At today's negotiations it was established that the parties still had
different attitudes of principle to the question at issue. Having
regard to the relative unimportance of the dispute, however, it was
agreed, without any ruling with regard to principles that the
dispute should be settled in such a way that special compensation
should Dbe payable to each of the six wood workers for one hour
at the usual time rate. By rcason of this the action in the Labour
Court should be withdrawn.

The reasoning of the ncgotiatiors

After the discussions which had occurred in connection with the
negotiations for the new agreement the parties on both sides
began to have doubts about their ideas of the meaning of the
disputed part of the collective agreement. Both sides, too, seem
to have viewed with a certain lack of enthusiasm the prospect of
resuming the proceedings in the Labour Court, with all the work
and trouble which this would entail. In addition there was an-
other circumstance which played a part. After the negotiations
for the new national agreement the BIF had taken up with the
workers” unions a discussion on certain questions of work obliga-
tions which had not been dealt with at the negotiatons. This had
led to some tension between the organizations and on the em-
ployers’ side it was feared that a legal action which touched on
the problems of work obligations would result in still further
strains. On the workers’ side, moreover, it had been hoped that it
would be possible to bring up again, on some later occasion, the
question of interpretation involved. Nor was the matter at issue
of such importance that it appeared urgent for either party to
have a prompt solution. By now, moreover, the incidents leading
to the dispute were so old (nearly two years had elapsed) that it
seemed desirable to have the matter brought to an end. The
amount of the claims involved was, after all, very small.

Both sides were now ready for a settlement. A compromise was
reached, without anv abandonment of the standpoints of prin-
ciple, which meant that the workers received compensation for
one hour each at the usual time rate.

Later the BIF issued a number of practical instructions to their
member enterprises regarding the application of the disputed pro-
vision, instructions which seem to show some appreciation of the
workers” attitude on the matter. This 1s satd to have had the result
that, at any rate during the 1g6os, 1t has not been found necessary
to send any more disputes on the subject to central negotiation.
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Outcome in “other disputes”

Settled at negotiations

By mutual

: Other outcome
consent in ac-

cordance with Sent back for
the collective By con- new local Labour Definitely
Number agreement  cessions negotiations  Court  unsettled
Engineering
industry 48 23 1/2 17 5 I 112
Building
industry 35 72/3 24 I1/3 — 2

As will be seen from the table above, in each industry a few
disputes were referred back to local handling; it had been pre-
sumed that the local parties should be able to solve the dispute
by themselves with the guidance of what had emerged at the
central negotiations. Only one engineering dispute went to the
Labour Court for adjudication, and this was at the request of
the workers' side; a further dispute in each trade was referred to
the Court, but both were in the end settled by agrecement. Only
one or two cases in each industry can be described as having been
left unsettled. Thus the results fully confirm the assumption of
a high frequency of solutions. In the engineering trade half the
cases were settled in a way which from their own points of de-
parture, if not always for the same reason, the parties could re-
gard as in accordance with the collective agreement. The corres-
ponding group for the building trade is smaller, but it is doubt-
ful whether this fact is of any significance. In the other instances
of settlement, agreement was reached through concessions,
these usually being mutual. The frequency of settlements by con-
cession—which it is true must be viewed against the background
of the fact that workers’ unions are normally reluctant to send
forward local grievances which they consider to have no chance
of success—illustrates very clearly what indeed no investigation
1s needed to prove but may rather be said to be notorious on the
Swedish labour market, namely that compromise belongs to the
standard armoury of methods for eliminating all kinds of collec-
tive-agreement disputes at all negotiation levels. In the cases in-
vestigated, it was found possible to arrive at compromises irre-
spective of the subject of the dispute, the amount at stake, the
type of regulation by the agreement and the actual situation of
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the dispute. In disputes which were on matters of principle or
were otherwise of an in'll)t)r[;m[ character, however, the balancing
of concessions was very difficult to achieve, and was in some cases
so great that the negotiations failed; this either led to the workers'
side bringing action in court, and possibly thereby succeeding in
making the employers’ party ready for an acceptable settlement,
or meant that the employers had won the trial of strength.

However, it should be noted in this connection that differences
on questions of principle could usually be bridged over with a
compromise, which in accordance with the reservations stated
were of an ad hoc character, but with very few exceptions it was
not possible to solve the question of principle itself unless this was
of minor importance. The central negotiation instance does not
appear as an instance for the establishment of precedents in the
true sense, even though the decisions reached may often have
been of considerable importance for the enterprise concerned or
at the place in question. This in itself seems to be a serious weak-
ness compared with the capacity to render decisions clarifying
matters of principle which distinguishes a court such as the La-
bour Court. Difficulties of reaching decisions seem to be some-
thing which is a characteristic feature of national agreements
covering large arcas where the questions may be of very wide
scope and where it may be difficult to foresee how a settlement
will affect different parts of the area. On going through the
minutes of central negotiations in some minor collective-agree-
ment sectors the present author noted considerable differences.
In such areas reservations stating that no precedent had been
established proved to be less frequent, and it quite often hap-
pened that the parties entered into agreements on the interpreta-
tion or the amendment of a disputes clause in the course of or-
dinary dispute negotiations. The differences were most note-
worthy with regard to agreements which covered only a single
enterprise. The parties were free to use their discretion provided
the dispute did not concern a clause with a counterpart in other
trades within the jurisdiction of the organization. The conditions
on the labour market seem also to vary, however, owing to dif-
ferences in the general inclination of the organizations to make
concessions on matters of principle during the currency of an
agreement.

It would obviously show a lack of understanding of the special
character of negotiation 1if one were to condemn solutions ob-
tained in this way simply because often they necessarily involve
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the setting aside of principles. The strength of the institution
indeed largely consists in the fact that it renders possible solu-
tions adapted to the particular case, solutions which go to the
root of the conflict and which mect a response from both parties.
It is by no means certain that what the disputants want is in
every case a general indication as to how they shall proceed in
the future. The important thing for a party is not to know what
attitude the other side will formally adopt, as a matter of prin-
ciple, but what interpretation determines that party's actual course
of action. The number of disputes taken to court in an area such
as that of the engineering agrcement would not have been so
small if the attitudes on matters of principle had not been
counterbalanced by a considerably more flexible approach when
it came to actual claims. Apart from this even an ad hoc com-
promise performs a certain norm-creating function by giving local
parties a pointer to a suitable basis of concession. And indeed it
often happens that the anomalies of the concessions are straight-
ened out in course of time; the daily matching of strength, to-
gether with accumulated experience, leads forward to a practice
which in reality constitutes a solution according to principles.

Nevertheless it may reasonably be asked whether it would not
be sensible in many collective-agreement areas to have a system
offering a greater possibility of solving problems on grounds of
principle as a part of a general bargain (give and take) during the
currency of the agreement. One argument for this is the fact that
in  Sweden today collective argreements are generally concluded
for long periods (as a rule 2-3 years), another is the complications
which the participation of the confederations in negotiations has
proved to introduce into the unions’ collective-agreement negotia-
tions, as well as the fact that the Labour Court has moved out
to the periphery of the collective-agreement sphere. Technically
and from the point of view of cooperation there should be mutual
advantages to be gained if disputes could be resolved at a rela-
tively early stage and be taken one by one to a greater extent than
at present happens in ordinary collective-agreement negotiations,
As has been shown, the building industry has in fact already
begun to practise a form of “continuous collective-agreement ne-
gotiations” with regard to piecework prices.

We shall not here examine the different types of solutions from
the point of view of their contents. With regard to the scope of
the solutions as norm-creating phenomena it has been indicated
that ad hoc solutions have been frequent in disputes really con-
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cerned with norms; they have been preferred, too, in disputes
where large amounts of money are at stake, even though the par-
ties differed on matters of fact only.

As regards the settlement motives, the present author did not
probe to the bottom when analysing those cases in which the
negotiations produced an outcome regarded as being compatible
with the collective agreement. In view of the fact that compromise
seems to be the form of solution which has most to tell us of what
is fundamental in the negotiation method, interest was mainly
concentrated on the conditions for settlements of this kind.

To summarize: the basic assumption was confirmed that the
workers’ side, in view of its starting position, has specially good
rcasons for reaching a compromise. There may be great variations
in the insistence on a standpoint and in willingness to give up
a demand. However, in all those cases where, from doubt as to
the legal position or for other reasons, the workers' side does not
consider it possible or reasonable to force the dispute further,
there is simply no alternative to the taking of the offer which was
ultimately obtained in order not to go home empty-handed. In
such a case a conciliatory offer will have to be a very poor one
to be turned down out of sheer pride. And even supposing unions,
from gencral considerations, were inclined to abstain from agree-
ment, they would be reluctant to deprive the members concerned
of what was olfered if the members found they would benefit
from it; one method of eliminating the internal contlict, quite
often applied in the enginecring industry, was to recommend the
local parties to come to a settlement without the participation of
the union.

It is an established fact that the employers’ side is usually less
inclined to make concessions. It is, however, also clear that, gener-
ally speaking, the attitude towards a compromise is far from being
the direct opposite of that on the workers’ side.

An attempt to explain this in broad terms might be as follows.
It has been a constant aim of the workers’ organizations to reduce
both formally and in concrete terms the employers’ treedom of
manoeuvre in interpreting collective agreements. The employer,
however, is still a highly privileged party. It is difficult to believe
that the administration of the collective agreement would func-
tion at all, at any rate with reasonable efficiency, if the employers
used their prerogatives to the utmost. A fairly considerable mea-
sure ol concessions would seem to be necessary as a lubricant in
the relations between the parties and ultimately also as a means
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of ensuring that the workers’ side will raise what in the em-
ployer’s opinion are moderate demands for changing the contents
of collective agreements and for having a voice in their applica-
tion. Even if the employers do not always behave as if these
circumstances were present in their minds, the cumulative press-
ure of reality probably works to bring about a certain balancing
of accounts through daily compromises. It may be asked whether
in course of time a change of emphasis has not taken place in
the employers’ attitude towards compromises, from concessions
ex gratia, made In a spirit of patriarchal humanitarianism, to
concessions made largely in their own interests against the back-
ground which has been indicated. For the employers more than
for the workers one may speak of a “equilibrium strategy”, an
“optimal” strategy, rather than of a strategy aimed at maximal
gains at any given time.

The 1investigation, however, showed how compromise-making
by either side may arise from more diversified causes. It was poss-
ible to distinguish motives of very different kinds which oc-
curred with such frequency that they seemed to point to a number
of situations where, other circumstances apart, the disposition to
compromise tends to be greater or less in relation to the general
point of departure. However, in most cases the complex of mo-
tives was many-faceted—not only on the employers’ side, although
particularly so in its case. Space does not permit me to embark
on any detailed account of the types of motives studied. Briefly,
the groupings which were made may be said to mark different ty-
pes and degrees of functionality in compromise-making, ranging
from agreements which were clearly in themselves more attractive
than a settlement on strict collective-agreement bases to settle-
ments which were at any rate to be preferred to failure to esta-
blish an understanding. One observation which could be made
in a large number of cases in both industries was that while the
parties distinguished clearly between settlements according to the
agreement and compromise solutions, the latter type of solutions
do not lack correlation with an assessment in accordance with the
agreement. Like the iron filings in a magnetic field, the compro-
mise solutions are found at shorter and longer distances from the
poles formed by the parties’ attitudes to the interpretation and
application of the agreement and the strength of these attitudes.
In the majority of cases the making of the compromise was clearly
1 quite voluntary act. Apart from a few building disputes where
a precarious manpower situation practically forced the employers’
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side to make concessions, it was really only the alternatives of
legal action or solution on grounds of principle through future
collective-agreement negotiations which acted as a sanction; the
outcome has shown an evident connection with the parties’ cal-
culations concerning the probability of these alternatives and
their consequences. Another rough division would be based on the
extent to which the parties were informed of the actual circum-
stances on the other side, e.g. as regards internal relations within
the party in question. Central ncgotiation is to a lesser degree
than a lawsuit a “game open to communication’’; conscious un-
certainty about the situation on the other side seems to have
led parties to compromise rather than to take a risk. Another app-
roach would be to establish to what extent short-term and long-
term considerations played a part. In the spectrum of settlements
by concession it was often possible to observe a conflict between
considerations of the two types. Although it is seldom that formal
adjustments of the agreement are undertaken in negotiations over
ordinary claims, this does not mean that within certain limits the
agreement is completely fixed and rigid during its period of valid-
ity. To a considerable extent the compromise solutions appear to
be symptom;ttic ol movements under the surface of the agreement,
and to be indications of what the future regulation of the agree-
ment will involve.

5. SOME CONCLUSIONS AND COMMENTS

Let us now, finally, view the results of the study as a whole
from one or two angles suggested by the theory of games, even
though this will in part be a matter merely of formulating in an-
other way what has already been summarized above.

In its original form, the theory of games made use only of situa-
tions simplified to a conflict between diametrically opposed inte-
rests. In recent times, however, attention has increasingly been
given to relations distinguished by a community of interest be-
tween the players. According to one view which has been put for-
ward, we should place in the centre the case where interests partly
coincide (“game with mixed interests”), flanking this on the one
side by the situation of diametrically opposed interests and on the
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other by the situation ol wholly identical interests.? This tripar-
tite division could be applicd to the material investigated. In
two groups which comprised disputes concerning local negotia-
tions and breaches of discipline, the organizations, often at least,
had virtually the same overall aim: to restore order and a spirit
of cooperation at the workplace. Even where the employers’ as-
sociation resorted to legal action, this may have been in harmony
with the general intentions of the union. On the other hand, as
has been mentioned, in some disputes on principle the interests—
at any rate those of the organizations—were sharply opposed and
the settlements reached were only to a small extent, if at all,
conditioned by consideration for the other side. The great major-
ity of disputes concerning the correct interpretation of the agree-
ment, however, belong to an intermediate area where a certain
interest in cooperation was present without necessarily dictating
the whole outcome. On both sides the parties tried hard to reach
an assessment in accordance with the agreement in a spirit of rea-
sonableness and without legalistic hair-splitting, and both showed
a rcadiness to discuss the matter further in case of need. The
attitude of the organizations’ representatives was that negotiations
should prelerably not finish either in an atmosphere of triumph
or in one of defeat on either side but should create a basis for
further coexistence. How far the local parties were satisfied with
the outcome of the cases is a matter which was not specially
investigated. It is, however, important to note the therapeutic
ambitions; in a number ol cases it could be observed that the
organizations had checked up on the consequences of the decision
or that they had on request intervened in order to help their
members to adjust themselves to the settlement reached by the
parties. Here we observe a marked contrast to the attitudes and
the framework of action typical of the courts.

In the analysis which preceded the setting of the study’s aims,
action patterns of legal-rule type were opposed to action patterns
of games-rule type. This of course is yet another rough division,
but 1t nevertheless seems to have something to tell us in a general
characterization. The games character of the negotiation method
does not preclude successtul procedures which are of such rigidity
that they may almost be described as action by legal rule. The
study has given support to and filled out the contours of the very
probable presumption that the settlement of disputes at the or-

? See, eg., T. C. Schelling, The Strategy of Conflict, Cambridge, Mass.,
160, pp. 81 ff.

© Stockholm Institute for Scandianvian Law 1957-2009



Negotiation of Disputes in Collective Agreements 43

ganization level is largely of this character. If we look at the
negotiations we find a landscape criss-crossed by a network of
fixed paths. The collective agreement with its ramifications and
outrunners is the code of rules that the parties abide by, or try
to abide by, and which the negotiators know inside out. The or-
ganizations constitute foci for views which, at any rate internally,
are uniform on how the agreement is to be conceived and put
into effect. The strong community of interest in continuing bar-
gaining relations and the institutionalized forms of party con-
tracts act i favour of common lines of action. Another factor
contributing to this conformism is one so extrancous as the La-
bour Court and its operation. The settlements reached against this
background through common acceptance of the terms of the
agreement resemble more or less closely the adjudication by a
court. Concessional and ad hoc settlements represent deviations
from paths which the parties, separately or together, normally
follow or would prefer to follow. According to the picture result-
ing from the study it would be quite inadequate as an overall
assessment to describe such settlements as solutions which come
about for the sake of expediency. Rather there are certain general
guidelines observed by both sides. When it happens that on re-
curring questions the parties begin increasingly to comproimise
at a definite level, they approach a legal-rule pattern of behaviour.
Typically, however, the concessional solutions represent a games-
rule element. Having regard to the duality in the attitudes, the
inclination, on the one hand, to follow and develop norms and,
on the other, the extensive readiness in case of need to compro-
mise and to procced in an individualized manner, the central
handling of disputes appears as based on a rules system of mixed
nature. Comparisons may be made with arbitral procedure and the
ambivalent attitude to be found among legal writers and among
many arbitrators—particularly those who are lawyers—concerning
the permissiblity in arbitration of judging on other grounds than
those accepted in law. 1 was not able to observe any corresponding
dissension and uncertainty among the negotiators. Not even
among the minority in the employers’ associations who had legal
training was I able to observe any hesitation on grounds of prin-
ciple about reaching settlements in accordance with considerations
ot pure suitability. The lawyers in question, however, were in all
cases old hands at negotiation and had obviously been strongly
intluenced by the style of argument used on the workers’ side, the
side which in the nature of things is the one which gives the
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“direction” to a negotiation. Whatever may be the legal influences
at work it is here decidedly a question of a dispute-solving process
which rests on its own presumptions and which is distinguished
by the sovereignty of the parties.

It appears to me that the study has shown that where the or-
ganizational conditions are favourable justice can be administered
in a way which meets reasonable requirements as to “the rule of
law" without being based on the supremacy of legal rules. As
regards the foreseeability of the outcome, even here it may be
questioned whether central negotiation of disputes is notably in-
ferior to resort to a court; perhaps, on the contrary, the fact is
that the outcome of such negotiation is usually easier to calculate,
case for case, than is the result of trial by a court. The parties
have control over the framework within which a settlement can
be accepted; at the union-association level there is often a prede-
termined attitude on various questions which is well known to
the other side; if unity in accordance with the agreement cannot
be achieved there are in many cases good prospects of a compro-
mise on terms which are to some degree calculable; the fact that
the interests of the parties themselves and substantive justice have
an excellent chance is in itsell an important factor. I would, how-
ever, say that I do not think that the calculability aspect should
be assigned the same importance as it is usually given by legal
writers and judges. In the negotiation sphere a relativistic app-
roach is common. The negotiators know that their own concep-
tion of what is right and proper cannot always win the day, how-
ever justified it may be. There is another rule-of-law consideration
which the parties consider more important than the requirements
of uniformity and foreseeability. This is that the individual par-
ties must be able to rely on the organizations to do their best with
the disputes which are entrusted to them.

In the course of the study there emerged a number of differ-
ences between collective-agreement areas in the aspects dealt with.
It 1s probable that these differences would have appeared earlier
and in greater numbers if the dispute material, had, especially
in chronological terms, been more extensive and if there had
been a more intensive investigation of environmental factors.
What, however, seems to me most striking is that the patterns,
although relating to sectors and collective agreements of widely
differing character, should have such a high degree of fundamen-
tal uniformity. One has the impression that the dissimilarities are
essentially ditferences of degree only. There seems to be reason
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to believe that the results of the study have a more general app-
lication than they were expected to have and than is directly
claimed for them. The study has perhaps a good deal to tell us
about central negotiation and its mechanisms in other large indus-
trial labour spheres. It is, however, probably very uncertain to
what extent generalizations can justifiably be made in regard to
negotiation in the field, both in the trades investigated and in
others. The local handling of disputes shows great variations in
technical quality and with regard to objectives. It is probable that
it contains a comparatively large element of bargain-striking with
a corresponding detachment from the collective agreement itself
and with an even greater emphasis on practicability—the parties
are negotiating both literally and figuratively in their working
clothes.

The following reflections may conclude this paper.

To the general public, judicial procedure is the method of sett-
ling disputes which above all has come to be regarded as the in-
carnation of the concept of justice. Even when, as in this study,
one is confronted with people whose main occupation it is to re-
solve disputes in autonomous forms, the foundations of which
were laid long ago, one often finds that they themselves are sur-
prised at the idea that the work they are doing could have any-
thing to do with the administration of justice. How does it come
about that such an attitude exists among those who, if anybody,
ought to have some insight into the mecaning and importance of
extrajudicial methods?

The fact that negotiation of disputes is so intimately inter-
woven with everything else connected with the preservation of
collective-agreement interests may be a partial explanation. Basic-
ally, of course, one activity is just as much or as little “judicial”
as the other.

Especially with regard to negotiation, a further explanation
might also lie in the associations which the term administration
of justice has with a laying down of the law in absolute terms.
In my experience negotiating officials do not like the idea of
being regarded as a kind of lawyer with the sole task of diagnos-
ing a case with respect to what is right or wrong from the angle
of a rigidly fixed scheme of evaluations and ideas. They insist
that the method of negotiation contains much more than this.

But yet other interpretations present themselves. Among the
organizations there is a consciousness that the dispute procedure
which has been built up is uncven in respect of both organiza-
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tion and personnel, and naturally they try to remove any de-
ficiencies that exist. It is considered too much to expect to reach
judicial standards as regards the technical aspects. This is no
doubt true—with some reservation regarding negotiations at the
organization level—although it is difficult to compare systems
which place such different demands on their executants.

But the phenomenon thus pointed out is also likely to reflect
the lingering, in the official “legal world”, including that of legal
writers, of old prejudice as to the proper criteria to be fulfilled
by an activity which deserves the name of “administration of
law”

With regard to this attitude, it seems relevant to refer once
more to the legislative intervention in the collective-agreement
sphere which was undertaken in 1928. This action was taken
against the background of a lack of faith in the administration
of justice by the parties of the labour market. This “no con-
fidence” character was emphasized by the doctrinal methods
which were to distinguish the judgments of the Labour Court.
Both to the judges of that Court and to its supporters it seemed
self-evident that the community and the parties could only benefit
if accepted legal ways of thought penetrated throughout the la-
bour market. The idea hardly arose that perhaps the Court for
its part might have something to learn from the autonomous
procedures which, though still insufficiently refined and still too
much marked by the bitterness of interparty disagrecements, might
contain elements worth seeking out and improving. If the Court
had shown a less markedly legalistic attitude, if its judgments
had been consciously and openly of a less rigid kind, a bridge
might have been built between extra-judicial and conventional
judicial techniques. The system of autonomy of the parties, itself
certainly capable of vigorous growth, would have been injected
with the prestige of official status, while at the same time the
Labour Court might in the long run have enhanced its possibili-
ties of contributing to better industrial relations.

These critical objections may seem too symptomatic of an
anachronistic way of looking at the matter. They are intended
as a point of departure for noting the growing scepticism which
during the work on the study 1 came to feel with regard to the
traditional ideals for the administration of justice in private-law
contexts. It may be that negotiation and legal procedure are so
differently constituted and in essential respects meet such differing

needs that they should function in different ways. Nevertheless,
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there seems to be a strong case in favour of the assumption that
the parties to an agreement would benefit if the transition from
negotiation to legal action was less abrupt. In Sweden there is a
noticeable tendency both in legislation and in judicial practice to
give the courts greater scope with regard to considerations of
reasonability and choice of legal sanctions. There are probably
some who feel that this development has already proceeded too
far. In my opinion, the administration of justice in the courts is
far from having been given a sufficient measure of functional
flexibility. Its technique should be reformulated with greater at-
tention to, on the one hand, the individualistic, pluralistic and
changing elements in production and society, and, on the other
hand, what might be called the trend to automation in these
spheres. Perhaps extralegal research on a broad basis can not only
provide perspectives of importance for those who are engaged in
autonomous forms of settling disputes but also provide impulses
for new thoughts about the kind of official administration of
justice needed by the modern community.
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