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time and Commercial Court met with the approval of the Su-
preme Court:

As regards the circumstance specially invoked by the company
that the telegram was so worded that Svitzers properly inferred from
it that the ship was located at Bredegrund, not even this cir-
cumstance can be taken to provide fully adequate  grounds for
holding the shipping company liable in damages to the salvage
company. The latter is not entirely blameless, despite the mistake
in the telegram, for the failure of its vessels to make contact with
the ship. The vessels of the United Towing Company, which to
start with must be presumed to have had no other information
than that available to Svitzers, were nevertheless able to find and
assist the ship.

Far more doubtful is the question whether this compromise is
available in cases where the disabled vessel is in no way at fault.
A rule that guarantees to the salvors concerned that expenses in-
curred in proceeding to the rescue will be met—even when an-
other obtains the right to salvage—will certainly provide an attrac-
tive additional incentive to go to the rescue in cases where the
prospects of being entrusted with the work ol salvage are con-
sidered uncertain. On the other hand, the rule would have the
effect that in all the owner would be saddled with very consider-
able expenses—the payment of compensation additional to the
full salvage remuneration payable to the salvor or salvors who
obtain the right to salvage.

English law does not allow salvors to claim any compensation
in these cases. It is another matter that the rules relating to a
so-called “engaged service” or “employed service”' can in some
cases lead to practically the same result as a rule regarding com-
pensation for the “reliance loss”. As mentioned under item (b)
above, English law appears to be readier than Scandinavian law
to hold that a preliminary salvage arrangement amounts to an
“engagement”. If such a preliminary arrangement subsists, e.g. to
go to the rescue, the salvor concerned will, under English practice,
be awarded a minor salvage remuneration if the salvage is suc-
cessful, even if his contribution has had no influence at all on the
successful result.? If no such preliminary arrangement subsists, the

! Cf. Kennedy. pp. 112-10.

* To this effect also 1grg ST, 462 (the Maritime and Commercial Court).
This practice appears to be in conflict with art. 2. clause 2, of the Salvage
Convention, ct. infra, p. g2, note q.
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salvor can claim nothing. Cf. The Stiklestad (1926) 17 Asp. M.C.
191 P, where Mr. Justice Bateson awarded a lesser amount for
“engaged services” with the following comments:3
I do not shrink from this result in other cases where a ship is
definitely asked to come to another ship’s help. This judgment will
not mean that when a ship sends out an 5.0.S. message, every other
ship on the sea is thereby entitled to go to that ship and then say:
“Now I want to be paid a salvage award.” 1 do not think that
follows at all. In this case there was a definite request to this
particular ship to come to the help ol the Stiklestad and she did
come to her help, although as events turned out she was not able
to do much good.

See also The Elswick Park (19038) g Asp. M.C. 481 DI.

In Scandinavian legal writing it has been asserted by several
writers that salvors who have been summoned must be entitled to
claim reimbursement of their direct expenses if they are not
entrusted with the salvage operation.* A certain support for this
point of view is to be found in 1907 N.D. 193 (Norwegian Su-
preme Court). One cannot, however, regard this judgment as
furnishing any conclusive precedent. The court merely expressed
an obiter dictum: furthermore, the judgment precedes the salvage
convention, which is based squarely on the “no cure no pay"”
principle.” From later Norwegian decisions one can only cite as
showing the same trend 1951 N.D. 712, where the Bergen city
court states—obiter—that three vessels “by reason of the special
request to go to the rescue were assured of a certain recompense,
even 1if the salvage operation had not succeeded”.%

The opposite solution also has its supporters in Norwegian
legal writing.” In my opinion it is the better solution. It must

* The judgment was confirmed by the Court of Appeal on the same
grounds, see 43 T.L.R. 118, A more detailed, but somewhat divergent report
of the judgment in the court of first instance is to be found in 25 LI L. Rep.
254.

" CE Moeller in UJ.R. 118 B, pp. gof., and in Grundtvig, Den danske
Soret, 2nd ed. 1922 by Moller, p. 186, Knoph, p. 321, Beckman, p. 224, and
Schmidt, Foreldsningar i sjorvitt, 1944, p. 154 (on condition that the request
for help has been directed to a particular person).

& See mnfra, p. 92, note q.

® 1939 N.D. 475 (Swedish Supreme Court) (=1939 N.J.A. 678), which is
quoted in this connection by Schmidt and Beckman, op. cit., concerns com-
pensation for assistance by “standing by” in a case where this assistance must
be supposed to have contributed to the salvaging of the vessel.

" See Klwstad, p. 33. Sindballe, p. 410, and Thorbjernsen, p. 261. 1925
U.L.R. 368 (Danish Supreme Court), which Sindballe mentions in this con-
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be clear that a strict liability for the “reliance loss” cannot be
imposed on the owner of the disabled vessel in a case where the
salvage operation Is not successful—the economic basis for charg-
ing the owner is wholly lacking.® But even when the salvage
operation is successful the solution must be the same—otherwise
it will be inordinately expensive to summon help. Nor does an
unconditional right to demand reimbursement of direct expenses
fit in well with an established system of “no cure no pay”. De
lege lata art. 2, clause 2, of the Salvage Convention appears to be
conclusive: “No remuneration is due if the services rendered have
no benelicial result.”™

5. A closer examination of the implied conditions for engagement
of a salvor. When the shipowner engages a salvor who possesses
a sufficiently powerful vessel and sufficient equipment to warrant
the assumption that he can carry out the salvage operation by
himself, the presumption must be that the salvor has a sole right
to carry out the said operation. In many cases, nevertheless, if the
shipowner has engaged several salvors the salvor must put up with
it (see section V. 1 below), but he can claim to have his salvage
remuneration assessed as il he alone had carried out the task.
The presumption as to the engaged salvor's sole right will in
many cases be abolished by a clear agreement to the contrary,
or if it appears from the circumstances surrounding the conclu-
sion of the agreement that the salvor will only be one of several.
If the salvor at the time of his engagement knows that the ship-

nection, offers some support for this view. But the judgment is not a clear
precedent, inasmuch as it was to some extent the salvor's own fault that he
rcached the disabled vessel too late.

® Still less can the owner of the disabled vessel be held liable for damage
suffered by a salvor while proceeding to his assistance, after being summoned
by distress signals or the like; see 1948 N.D. 641 (the Maritime and Com-
mercial Court).

" “Aucune ré¢mundération n'est due si le sccours prété reste sans résultat
utile.” France, at the Brussels conference in 1qto, proposed the addition of
the following two items: “Toutefois, le remboursement total ou partiel des
dépenses peut ¢étre accordé selon les circonstances. 11 en est de méme lorsqu’un
navire appelé¢ et venu au secours d'un autre n‘a pu préter a celui-ci aucune
assistance.” However, the proposal was rejected; see the conference's Procés-
Verbaux, pp. 45 and 100; cf. also Wildeboer, pp. g5 f. and 113. The English
doctrine of “engaged services” (cf. supra, p. go, note 1), on the other hand,
was regarded by the conference as being compatible with art. 2, clause ¢,
in that it was concerned with the case where there subsisted “un véritable
contrat de louage de service” which did not come within the Convention;
see Proces-Verbaux 19og, pp. 61, 137 [, and 1910, p. 100. Cf. also Ripert, pp.
145 £. This attempt to create harmony between the rules of the Convention
and English law scarcely succeeds, cf. Wildeboer, p. 118,
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owner has already contracted with another salvor, he must, until
otherwise inlormed, reckon that he will work in cooperation with
the first-engaged salvor, and he cannot therefore reckon on re-
ceiving salvage remuneration at a sole salvor’s rate.

The right that a salvor obtains by virtue of an agreement with
the owner of the disabled vessel can also be lost or modified by
virtue of the doctrine of implied conditions. When one is dealing
with a ship in peril at sea, the situation will often undergo swift
and surprising developments. A shipowner who from a home port
engages a particular salvor to aid the disabled vessel will therefore
in many cases make his arrangements with insufficient knowledge
of the actual situation at that moment, or do so upon assumptions
that soon afterwards are seen to be false. It can also be envisaged
that the salvor engaged will come across unftoreseen hindrances
on his way. In order that the shipowner’s salvage agreement shall
not bind him so lirmly that the elfectiveness of the salvage opera-
tion becomes threatened, one must therelore make a liberal ap-
plication of the principle of the alteration or abrogation of agree-
ments on the ground of failure of implied conditions. If it appears
that the salvor engaged is delayed, e.g. by a mechanical break-
down or as a result of ice obstacles on the way, the shipowner
must in many cases be permitted to engage another salvor in lieu
ol, or in addition to, the first without thereby becoming liable
for breach of contract.! The same consideration must apply when
the situation of the disabled vessel suddenly deteriorates, so that
it becomes too risky to await the arrival of the first-engaged
salvor. The doctrine of implied conditions here clearly leads us
to the principle discussed in section IV below.

A quite special case ol failure of an implied condition occurs
when a salvor who has been engaged to salvage an abandoned
ship finds on his arrival that the disabled vessel has already
been taken in tow by another salvor, who has acted in good faith,
and who therefore has a secured right to salvage (ct. (3) above).

In the last-mentioned case the failure of an implied condition
should presumably be accorded relevance. Furthermore, the ship-
owner must be able to consider himself released from the agree-

' Cf. 1925 U.L.R. 747 (Eastern Appeal Court), where the first-engaged salvor
arrived a couple of hours later than expected, but where he would never-
theless have been in a position to carry out the salvage operation within the
time actually taken by salvor no. 2, and where the owner of the salvaged
vessel vainly invoked a failure of implied conditions against the first-come
salvor.
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ment with the first-engaged salvor if the latter has given him
incorrect or misleading information about his position, about the
time it will take him to reach the disabled vessel, about the
horsepower and salvage equipment he has available, and so on,
at any rate when the erroneous information can be supposed to
have had some significance for the shipowner, and without regard
to whether the error can be attributed to the salvor. If a grounded
vessel has got itself alloat again before the salvor engaged has
arrived, the salvage agreement comes to an end. The [act that
the wind has lessened or that the situation has for other reasons
become less critical than it was when the agreement was concluded
—so that the disabled vessel now finds it justifiable to attempt to
make its way without the salvor’s aid—ought not, on the other
hand, to be accepted as a relevant failure of an implied condition
if the disabled vessel must still be considered to be “in danger”.
Besides, 1t is scarcely possible to draw up general rules regarding
when the failure of an implied condition shall be considered
relevant. One can only require of the judge a proper balancing
of the need, on the one hand, for effective help and ol the con-
sideration, on the other, of the engaged salvor’s justifiable expec-
tation of being permitted to attempt the salvage and thereby to
earn the salvage remuneration.

The question of relevance is closely connected with the question
of what legal effect a possible failure of an implied condition
should have. The most far-reaching alternative is to set the
engaged salvor completely aside. But it 1s also conceivable that he
continues to participate, but in cooperation with the other salvor
or salvors now engaged. A possible compromise is to give the
first-engaged but later dismissed salvor the right to compensation
for his “reliance loss™”, lirst and foremost reimbursement of the
direct expenses of his voyage to the disabled vessel and back. The
right to such a compensation, however, must also be subject to a
condition that the disabled vessel is salvaged.

ITII. SALVAGE BY VIRTUE OF PRIORITY IN TIME
(THE RIGHT OF THE FIRST-COME SALVOR)
The right to salvage by virtue ol priority in time is recognized in
Scandinavian as well as in other systems of maritime law in those
cases where the owner or master ol the disabled vessel has not
wished to designate a particular salvor or has been precluded from
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so doing.? If onc assumes, contrary to what has been submitted in
section II.2 above, that the owner is precluded from making
decisions concerning salvage after the disabled vessel has been
abandoned by its crew, then the principle of the right of the
tirst-come salvor will apply even if the owner designates another
salvor. In any event the right of the salvor acting in good faith in
dealing with an abandoned ship must be protected; cf. section
I1.5 above.

The rules regarding the [irst-come salvor’s right are clearly of
essential importance in regard to the salvaging of an abandoned
ship. But they must also be applicable in a case where persons are
still on board the disabled vessel if they omit to make any choice
between the salvors who offer their services—it is, for example,
conceivable that the crew might be so exhausted or apathetic that
they do not react at all when salvors appear.

In a number of cases the relative priority in time between
several competing salvors will be quite clear. If, for example,
salvor A has got a towline on board the disabled vessel and has
actually begun towing when salvor B arrives, A has undoubtedly
the right of the first-come salvor. But the rules as to priority in
time need to be precisely stated to cover the quite conceivable
case where several salvors appear at about the same time.

The fact that a salvor A has found the disabled vessel before
the others cannot be sufficient to secure him priority.? The locat-
ing of the disabled vessel can certainly often amount to a signiti-
cant contribution, whether it is a question of an abandoned ship
drifting on the sea or ol a ship sunk in comparatively deep water
without its exact position being known. I[ the locating results in
the salvaging of the disabled vessel by others, A will in such a case
be able to claim a corresponding share of the salvage remunera-
tion.* But A obtains the right to salvage and with it the prospect

* See, however, Wildeboer, p. 134, who would not recognize any real right
to salvage unless an agreement subsists with the owner of the disabled vessel.
A salvor who operates without the authority of an agreement is only a nego-
tiorum gestor, and can therefore be dismissed at any time by the owner
without the latter incurring any obligation to pay damages for the lost
prospect of earning salvage remuneration! The author overlooks the fact that
the “no cure no pay” principle creates a profound difference between salvaging
and negotiorum gestio: it would be quite unreasonable if a salvor could be
arbitrarily precluded from the possibility of recouping the expenses he has
invested in a salvage operation that remains uncompleted.

¢ Cf. Norris, p. 250, at note 17.

t Cf. The Egypt (1932) 44 L1. L. Rep. 21 P., where it was disputed how
far the first-come salvors had really located the wreck, and how far their
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of earning the full salvage remuneration only il he exploits his
advantage by starting on the actual work of salvage as first-
comer.

When can one say, then, that the actual work of salvage has
begun? The fact that a salvor A has reached the disabled vessel
with the necessary gear, ready to set to work as soon as weather
conditions permit, is not enough. It is a bitter pill for A, who
alone has ridden out the storm all round the clock in the imme-
diate neighbourhood of the disabled vessel, that he must compete
on equal terms with salvors who arrive just when the storm has
abated sufficiently for the feasibility to be considered of attaching
a towline to the disabled vessel. The policy of encouraging salvors,
however, clearly demands that the reward shall go to the first
who actually makes contact rather than to the first who is ready
to make contact. If it is a case of taking an abandoned ship in
tow, the decisive factor must be which salvor 1s the first to get a
crew on board the disabled vessel.

An example is furnished by the case 1925 N.D. 545 (Oslo City
Court):

M.V. Segovia encountered off Lindesnes S.S. Berit, which lay
drifting with a severe list, abandoned by its crew. The Segovia put
a crew on board the Berit and made ready to tow; when the Segovia
was about to manoeuvre towards the Berit, in order to establish a
connection, its cngines refused to [unction. While the work of
repair was in progress, the master of the Berii came back to his ship
in a motorboat. He requested the crew from the Segovia to leave
the Berit and concluded a towing agreement with S.S. Lyngdal,
which had arrived on the scene in the meantime. The court stated
that it could not “appear doubtful that the Segovia had commenced
the task of salvage, in that the captain had placed on board the
Berit a crew who had set about doing what was necessary to estab-
lish a towing connection, and it must be assumed that the Segovia
had under ordinary circumstances the right to complete the salvage
operation.” On account of the Segovia’s mechanical failure, how-
ever, its right to salvage could be set aside.

The first-come salvor A can forbid a competing salvor B from
boarding the disabled vessel; 1f B nevertheless does so, it gives
him no right to salvage, not even if his crew establishes a towing
connection before A's does. A is also entitled to refuse to give
way to the shipowner of the disabled vessel and his employees,

contribution in this respect had been of assistance to the later salvors (who
raised gold, ete., to the value of over £730,000 from a depth of 400 feet).

© Stockholm Institute for Scandianvian Law 1957-2009



Competing Salvors 97

e.g. the crew of the disabled vessel if—after weather conditions
have cleared up—they wish once more to board the ship they
earlier abandoned.?

If two sets of salvors board the disabled vessel at the same time,
they must be considered to have equal rights to carry out the
salvage operation. In these cases tense situations can arise, with
attempts to resort to force. But even if the maxim “might is
right”” should at first prevail, the courts will later see to it that
the salvor who has thrust his way to the fore reaps no advantage
from his conduct when the salvage remuneration comes to be
assessed.

If a salvor A has obtained priority, e.g. by taking the disabled
vessel in tow, he does not lose his right as first salvor because he
temporarily loses control, e.g. by the towline’s breaking at a time
when he has no crew on board the disabled vessel. But the condi-
tion imposed is that A shall immediately take steps to recover
control. If instead he sets his course for the nearest harbour, e.g.
in order to obtain more towing gear, the disabled vessel will again
be regarded as an abandoned ship, which a new “first-come
salvor” can freely take charge of. From American case law we
may here cite The Amethyst (1840) 1 Fed. Cas. 762 DMe:®

Three schooners came across an abandoned ship at sundown; a
crew from one of them went on board the ship but immediately
abandoned it again. During the night the schooners lay near the
disabled vessel; the plan was to take it in tow next morning. When
day dawned, however, the disabled vessel lay a mile away, and a
fourth schooner was bearing down on it. In the race that followed
it was the newcomer’s crew that won; after a hand-to-hand combat,
however, they were ousted, and the first three schooners towed the
disabled vessel into harbour. The court held that these three had
kept the disabled vessel in their possession during the night, and
that their “right to possession ... having become perfect was not
lost” by the fourth schooner’s intrusion.

Some special problems arise concerning the salvaging of sunken
ships or of cargo from such ships. When can one in these cases
say that the work of salvage has begun, so that the salvor acquires
the right of the first-come salvor? And what is required to main-
tain the priority?

It is clear that the salvor cannot secure for himself the sole

s Cf. Thorbjernsen in N.D. 1935, pp. 134 f., and Norris, p. 248. To the
contrary Wildeboer, pp. 131 f.
® Here reported from Robinson, Admiralty Law, 1939, pp. 720 L.

7 — 671271 Scand. Stud. in Law XI
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right merely by marking the position of the wreck with buoys and
by notifying his intention of attempting to salvage it or the cargo
it contains.” On the other hand, it is not necessary for the salvor
to have sent his divers down to the wreck, or to have fastened
lifting cables round it. The decisive factor must presumably be
that the salvor as first-comer has positioned his salvage vessels
with the necessary equipment over the place where the wreck lies
and that he is ready to set to work. If in such a case a competing
salvor could bring his vessels alongside those of the first-come
salvor, there would be the risk of moorings, cables, and wires
becoming entangled with one another, and of impeding or pre-
venting the divers’” work.

As regards the maintenance of the sole right, the same uninter-
rupted efforts as in the case of towing cannot be demanded. If
the wreck lies in an exposed position, the first-come salvor must
be permitted to cease work and seek shelter when weather condi-
tions demand it, without losing his sole right.

Cf. in this respect The Tubantia (1924) 18 L1. L. Rep. 158 P.:

S.S. Tubantia was sunk in 1916 by a German warship in the
North Sea, about 50 miles from the English coast and about 23
miles from the Dutch coast. It was said that the wreck contained
German gold marks to a value of £2 million. In 1922 an English
salvage expedition succeeded in locating the wreck at a depth of
1g—-20 fathoms. During the summers of 1922 and 1924, in so far as
weather and tides permitted, these salvors worked with two pairs
of divers on the task of bringing up cargo from the wreck. The
time in which it was possible to do anything was, however, severely
limited, and by the end of the 1923 season not much of value had
been recovered. On the other hand the expenses had mounted to

£ 40,000.

In July 1924 a group ol competing salvors arrived with Semper
Paratus, a powerful and well-equipped salvage vessel, and started
preparations for the work of salvage in a way that greatly disturbed
the first-come salvors. The court held that the first-come salvors
had the Tubantia in their possession, and that their competitors
had committed a trespass; it therefore granted an injunction against
the latters’ doing anything that could hinder the first-come salvors
in the work of salvage, until further order.

T Cf. The African Queen 1960 AMC 6g EDVa.

© Stockholm Institute for Scandianvian Law 1957-2009



Competing Salvors g9

IV. SALVAGE BY VIRTUE OF THE REQUIREMENTS
OF THE NAUTICAL SITUATION

1. The Principle

It may become apparent that the salvor who has gained the right
to salvage—by virtue of the owner’s decision or as first-come salvor
—cannot manage to complete the salvage operation, at any rate
not without summoning further help. If the salvor could never-
theless demand the continued recognition of his right, despite the
availability of other help, one would risk losing ship and cargo
in a number of cases where salvage would otherwise be possible.
Such a result would be in conflict with the fundamental purpose
of the law of salvage, and it is clear that legal policy here re-
quires restriction in principle of the right with which the salvor
has been endowed: he must yield his right if this is necessary in
order to prevent the disabled vessel or its cargo from being lost.
Such a restriction has also been laid down time and again in legal
practice. It is conceivable that the first-entitled salvor must yield
his entire right; for example, it it is a question of refloating a
erounded vessel and it 1s not possible l[or two tugboats to do the
work jointly. But it is also conceivable that it is only the first-
come salvor’s sole right that is disregarded to the extent that he
must allow the joint partcipation of other salvors. The dis-
regarding ol the first-entitled salvor’s right may occur either on
the shipowner’s orders or by the second salvor’s intervening on
his own initiative. If the disregarding is lawful, the salvor con-
cerned can only claim salvage remuneration for his actual contri-
bution, i.e. for his sole ellort belore the Iintervention and for
any share he may have in the subsequent work; the condition to
be fulfilled here as elsewhere in the law of salvage is that his
effort shall contribute materially to the lfinal salvage.® On the
other hand, the first-entitled salvor cannot claim damages for loss
attributable to the fact that he was not permitted to accomplish
the salvage operation alone.

® In English law, where the first-come salvor is treated with especial
generosity, he is sometimes awarded a considerable salvage remuneration for
what is, from a subjective point of view, a valuable effort, even if this effort
has had no effect worth mentioning on the salvage operation. See Kennedy,
(=] : 4
pp. 252 £, and, for example, The American Farmer (1947) 80 LI. L. Rep.
672 P. See also Norris, pp. 861 f. This practice appears to be in conflict with
art. 2, clause 2, of the Salvage Convention, cl. sufa, p. g2, note .
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The restriction ol the right ol the first-entitled salvor here
discussed has its parallel in the restriction that must be made of
the owner’s right to make decisions concerning the salvage opera-
tion. From art. g of the Salvage Convention, cf. S.M.C., sec. 224,
subsec. 2, it i1s evident that salvaging against an express prohibi-
tion from the disabled vessel may be warranted in certain cir-
cumstances, viz. where the prohibition is unreasonable. This will
first and foremost be the case where it must be assumed that
the disabled vessel could not manage without the proffered aid.
The salvor who has lawfully forced his help on the disabled
vessel obtains a right to salvage, and he can claim salvage
remuneration in accordance with the ordinary rules if the salvage
operation succeeds.

The rules as to the disregarding of the right of the first-entitled
salvor, as well as the rules as to forced salvage, can be regarded as
concessions to the legal policy of ensuring the effectiveness of
salvage operations. The point of departure, and the usual case, is
that the right to salvage depends upon the owner’s decisions or,
failing that, on the priority of the first-come salvor. But, when
necessary, these principles must be set aside; in this respect the
requirement for etfective operations has a close Kinship with the
recognition of a principle of necessity that is found in various
parts of the legal system.

But while forced salvage is a comparatively rare phenomenon,?
it happens fairly often that the first-entitled salvor must yield his
right to later salvors because of the requirement for effective
operations; conflicts ol this type have come before the courts on a
number ol occasions.

This dilference can be explained quite simply. The master (or
owner) of the disabled vessel must strike a balance between the
risk of loss of ship and cargo, and perhaps also the danger of loss
of human life, on the one hand, and the possibility of having to
pay salvage remuneration, on the other. If the risk of loss is
serious, reasonable men will scarcely be in doubt as to the choice.
But difticulties can arise, for example, when the master has be-
come unbalanced through overexertion, excessive drinking, or
like causes,! or when he too slavishly follows politically inspired

® Some examples are found in United States legal decisions; see Norris,
PpP. 195-201.
' Cf. Wildeboer, p. 130.
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instructions to accept help only from compatriots.? When it is a
question whether the first-entitled salvor shall allow himself to be
ousted by a later and more effective salvor, the matter must be
evaluated in another way. Salvor no. 1 has the same motive as
the owner for refusing further help: it may cost him money. He
hopes to be able to accomplish the salvage operation alone and
thereby to earn a considerable sum as salvage remuneration. If he
is (lawfully) ousted by salvor no. 2, or must content himself with
cooperating with him, his share of the potential remuneration
will be less—he may perhaps not receive any at all. On the other
hand, salvor no. 1 will not be influenced by the same counter-
considerations as the owner. If the ship and cargo should be lost,
the loss does not hit the salvor. Nor will the danger of loss of
human life normally play any part here. Those remaining on
board the disabled vessel can always be taken on board the sal-
vage vessel if the situation should become critical.

It is not taken for granted that the rules as to forced salvage
and those as to disregarding the right of the first-entitled salvor
entirely coincide. The problems involved, however, are so closely
related that it is permissible to deal with both types jointly.

2. Further discussion of the principle of necessity

We shall first attempt to set out more precisely when it is lawful
to force help upon a disabled vessel or to disregard the right
of the first-entitled salvor. In the former case, as mentioned above,
the conclusive factor according to the Convention and the Code,
respectively, 1s whether or not the owner’s prohibition is “raison-
nable” or “beloiet” (reasonable). The intention must be to refer
to an estimate of what is nautically justifiable when refusing the
salvor’s offer of assistance. The question is: Is the probability that
the ship will manage alone so great that it is reasonable to refuse
the offer ol help, taking into account the danger to those on
board, to the cargo, and to the ship?

Klaestad, pp. 68 [, cf. Knoph, p. 321, and Thorbjernsen, p. 211,
secks to define the concept “unreasonable prohibition” by a refer-
ence to the master's duty to save the ship and the persons on board
and the cargo. “If it is clear that he cannot fulfil this duty without

* See, inter alia, an article in Lloyd’s List & Shipping Gazette for March
13, 1965, entitled “Russian ships in casualty. Reticence to call for foreign
help.” Cf. the official Russian reply in the same publication for April 2g,
1965.
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accepting the help offered him by others, he acts in breach of his
duty if he refuses to accept this help.” (Klestad, loc. cil.) It is
certainly correct that it would be in conflict with a master’s obliga-
tions if he issued an unjustified prohibition against salvage. But
these obligations are not so well defined that they offer any founda-
tion for a thorough cxplanation of when a prohibition against
salvage is unjustified. On the contrary, a delinition of what 1s
justificd in this connection contributes to a clarification of the
master’s oblications. When it is the shipowner himself who issues
the prohibition against the salvaging of an abandoned ship sailing
in ballast, the duty aspect recedes into the background.

As regards the conditions that apply for the proper disregarding
of the right of the first-entitled salvor, neither the Convention nor
the Code gives any guidance. But, on the other hand, legal deci-
sions have in this instance much to offer.

Fundamental to English law is the following statement by Lord
Stowell in The Blenden-Hall (1814) 1 Dods. 414:%

It is most undoubtedly the duty of those who claim as salvors,
and dispossess others who were acting as such, to shew, il not an
actual, at least an apparent, necessity for their intrusion, and to
offer some excuse that may [airly justify their interference in that
with which they had otherwise no manncr of business. ... I have
no hesitation ... in confirming the doctrine I have over and over
again laid down, that persons dispossessing original salvors without
reasonable cause shall receive no bencfit from the services they
may afterwards perform, but the whole reward shall go to those
who have been wronglully dispossessed. Those who are wrong-doers
shall take no advantage [rom their own wrong.... Under these
principles the Court is to consider whether any such necessity is
shewn.—I do not say any absolute necessity, but such as, under all
the circumstances, and the impression they were calculated to make,

The decisive factor is thus whether the later salvors have a
“reasonable cause” for ousting the [irst-come salvor, and this will
be present when there exists “if not an actual, at least an ap-
parent, necessity for their intrusion”. In The Pickwick* Dr.
Lushington lays decisive weight on the factor that there was “no
fair probability that the vessel could be brought into port in
safety in due time by the first set (of salvors)”, and in The Amen-
can Farmer® Mr. Justice Pilcher frames the question whether “the

# Here cited from Kennedy, p. 225,

* (18r2) 16 Jur. 66Gg, here cited [rom Kennedy, p. 2op.
5 : 9 Yol h
" (1947) 8o LL L. Rep. 672 P,
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prior salvor has a reasonable prospect of accomplishing the salvage
service himself and is not endangering the safety of the salved
property”. Cf. also Cossman v. West,® where the Privy Council
stated that the first-come salvor could be ousted only “in the case
of manifest incompetence”.

In Scandinavian legal practice the question of the disregarding
of the right of the first-entitled salvor has hitherto only been
discussed by the inferior courts. As a condition for the recognition
of such disregarding as lawful, it is commonly required that there
shall have been a nautical necessity, see, e.g., 1925 N.D. 545 (Oslo
City Court) at p. 549: “The master of the Berit ... cannot be
taken to have acted unjustifiably if it must have appeared to him
necessary, in accordance with the normal standards of nautical
skill and judgment, to entrust the towing to the Lyngdal (i.e. sal-
vor no. 2).”

In 1948 N.D. 649 (Bergen City Court) at p. 651 the question is
posed whether in accordance with “a sound nautical judgment”
it was “necessary”’ to summon further help.

Finally, mention must be made of 1958 N.D. 532 (Bergen City
Court) at p. 540:

The captain must ... have a certain latitude for exercising judg-
ment. Otherwise, out of fear of having to pay salvage remuneration
twice for the same work, the captain could very well refuse to ac-
cept salvor no. 2, in spite of the fact that he ought to have accepted
him. Since salvor no. 1 receives remuneration for the work he per-
forms, no consideration for his interest requires that the captain
should not be allowed a certain margin for the exercise of his judg-
ment. The criterion must be whether the captain’s decision is an
expression of a sound and reasonable judgment. If the captain
concludes from the exercise of a sound nautical judgment that to
continue with salvor no. 1 will be attended with a disproportionately
great risk, he must be entitled to employ salvor no. 2.

One may ask whether the city court does not base the issue to
rather too great an extent on the judgment exercised by the
master of the disabled vessel, who here represents one of two
contending parties. The problem stands out more clearly if one
seeks to formulate a rule sufficiently general to cover, in addition
to the cases where the master summons salvor no. 2, the cases
where a salvor forces his help on the disabled vessel or on salvor

® (1887) 6 Asp. M. C. 233 at pp. 238 f,; cf. the citation in section IlL2
above.
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no. 1, or possibly ousts salvor no. 1 altogether. The following
guidelines can then presumably be drawn for deciding whether it
is necessary from a nautical point of view to accept (further) as-
sistance.

(1) The decision must be based on the actual state of affairs at
the place where the disabled vessel is present, and made at a time
when the question whether to accept or refuse help is a live
issue. The actual state of affairs includes the possibilities as to
further developments that must then and there be taken into
account. On the other hand, one must disregard what later comes
to light concerning the way the situation actually developed. The
fact that a grounded vessel lies in a position much exposed to a
north-west wind and that a wind frequently blows from this
direction can, for example, justify the summoning of salvor no. 2
even if the weather in fact remains calm throughout the time that
would have been required for the work of salvage if salvor no. 1
had worked alone.

(2) The need for (further) help must be judged objectively
from the point of view of what sound nautical judgment requires.
The actual appraisal made by the master concerned will provide
a guide, but it cannot be accorded decisive significance.” In the
first place, it is clear that one must disregard purely subjective
assessments. The [act that the [irst-come salvor, who has taken the
abandoned vessel in tow, is an incurable optimist and convinced
that all will go well is as little decisive as the fact that the
intruding salvor adopts a correspondingly excessively pessimistic
view. But even where the assessments of the masters fall within
the limits of what can be called sound judgment, one cannot
base the issue unconditionally upon them. It may indeed occur
that the master of the disabled vessel, the master of salvage vessel
no. 1, and the master of salvage vessel no. 2 come to different
conclusions but without any of the assessments meriting the
description unsound. One cannot here simply give precedence to
the standpoint taken by the master of the disabled vessel or salvor
no. 1—that would go far towards excluding the possibility of a
lawful forced salvage. We are therefore forced to make an ob-
jective judgment, which in the last resort implies that the courts’
judgment of what is nautically sound becomes decisive.®

7 To the contrary see Schaps-Abraham, § 742, note 1o0.

$ According to Kennedy, p. 257, the English courts will award some small
compensation to salvor no. 2 if they find that “the dispossession of the original
salvors was due to an honest and intelligible, although an erroncous, opinion
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(3) The question of what is nautically sound cannot be entirely
detached from the question of what is economically sound. An
omission on the part of the shipowner or master to take extra
safety precautions is more likely to be regarded as unjustified
where such precautions require a relatively small outlay than
where they necessitate considerable expense. As regards the ques-
tion whether salvor no. 2 ought to be permitted access either in
addition to or in place of salvor no. 1, however, this matter of
expense causes certain difficulties. 1t the summoning of salvor no.
2 is in conflict with the right of the first-come salvor, the ship-
owner risks having to pay the full salvage remuneration twice
over; the summoning of no. 2 would thus be a very costly extra
safety precaution. On the other hand, if it is lawful to allow no. 2
access, the total salvage remunecration will not normally amount
to an essentially higher sum than if only one salvor had taken
care of the whole task—on this assumption, the summoning of
salvor no. 2 is a “cheap” safety precaution which a conscientious
shipowner ought to be eager to take. So one is caught in a vicious
circle: what is sound depends, inter alia, on the expense entailed,
but the expense is in turn determined by what is legally right
and therefore by what is sound!

A way out of this tangle is indicated by the discussion of the
parallel problem of forced salvage, i.e. when it is open to the
disabled vessel to refuse altogether the salvors’ offers of help.
Here the economic aspect of the matter is clear; it costs money
to be salvaged, and one must weigh the risk the disabled vessel
runs in refusing help against the salvage remuneration which
one must assume will accrue if the help is accepted. The decisive
factor must then in the first instance be an estimate of the
prospects of the disabled vessel's being able to manage without
help. If it is more probable than not that the disabled vessel will
be lost or will at any rate be seriously damaged if help is refused,
one can very well say that refusal is unjustified. If there is a risk
to human life, a lower degree of danger can conceivably be con-
sidered decisive, for example, where a large passenger ship is in-
volved. In an assessment of the degree of danger one must, as
mentioned under section 1l.1 above, also take account of the
disabled vessel's possibility of obtaining other help than that first
offered.

as to its neccessity on the part of those who claim as second salvors, and the
latter have rendered beneficial services™.
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A turther condition for regarding a refusal as unjustified must
be that the salvor who offers help shall have a reasonable prospect
of being able to carry out the task. Quite hopeless salvage projects
may be rejected by the disabled vessel even if the danger is im-
minent. This last condition is rarely of any great practical im-
portance—inasmuch as salvage remuneration is only payable on
the “no cure no pay” principle, the disabled vessel does not run
any economic risk by accepting ineffective help.

The results we have here arrived at regarding the conditions
pertaining to a lawful forced salvage can presumably be given a
corresponding application where it is a question of wholly or
partially disregarding the right of salvor no. 1. In both cases there
arises a conflict between the general interest in preventing the
loss of valuable assets, and the individual's—the owner’s or salvor
no. 1's—interest in maintaining his right. And in this conflict
there is scarcely any reason to protect the owner’s interest further
than the first-entitled salvor’s interest. It is another matter that
the owner—as previously mentioned—will far more seldom than
salvor no. 1 maintain his right to the last.

My conclusion is therefore that it is lawful to set aside salvor
no. 1 wholly or partially in favour of salvor no. 2 if it is more
probable than not (1) that the disabled vessel will be lost or
suffer serious damage if salvor no. 1 continues to work alone, and
(2) that salvor no. 2 alone or together with no. 1 can salvage the
disabled wvessel, or, as the case may be, prevent it from being
appreciably damaged.? It these conditions are fulfilled, one can
say that it 1s necessary from a nautical point of view to bring in
salvor no. 2. Less than this is insufficent. The fact that salvor no.
2 alone or together with no. 1 can carry out the salvaging more
swiftly or surely than no. 1 alone is not enough.

The setting aside of salvor no. 1 must not go further than the
conditions require. If there is only room for one salvor, e.g. while
retloating a grounded vessel in a narrow channel, no. 1 must
yield entirely. If, on the other hand, there are possibilities of
cooperation, no. 1 must be permitted to continue, even if no. 2
can accomplish the task without help and would rather work

" The burden of proof as regards the fulfilment of these conditions must
rest on the owner of the disabled vessel where he (or the master) has given
salvor no. 1 the order to give way, and on salvor no. 2 when he has on his
own initiative ousted salvor no. 1. Cf. Thorbjernsen in N.D. 1935, p. 136,
Kennedy, p. 254, and Norris, p. 252.
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alone, inasmuch as it would normally give him the right to higher
salvage remuneration.

3. “Unnecessary” help can be accepted through
lack of protest

S.M.C., sec. 224, subsec. 2, requires, as has been mentioned before,
that a prohibition against a forced salvage must be clearly ex-
pressed. This rule also has its parallel where it is a question of
setting aside salvor no. 1. If salvor no. 1 without clear protest puts
up with the participation of salvor no. 2 in the work, it will be
construed as a relinquishing of his sole right, without regard to
whether salvor no. 2 has been summoned by the shipowner or is
acting on his own initiative.
Of legal decisions there can be mentioned in this connection:
1944 N.D. 369 (Bergen City Court) at p. 377 (cf. 1946 N.D. 292,
Appeal court), 1946 N.D. goo (Oslo City Court) at p. gog and 1948
N.D. 649 (Bergen City Court) at p. 651-2, where salvor no. 1
through lack ol protest was considered to have accepted the coopera-
tion of salvor no. 2, and 1948 N.D. 217 (Bergen City Court) at
p. 222, where the court held that salvor no. 1 had made a suf-
ficiently energetic protest.

V. WHAT DOES “A RIGHT TO SALVAGE” IMPLY?

In the foregoing we have constantly used the phrase “a right to
salvage” without giving any further explanation of what the right
consists of. Is it a definite right actually to attempt the salvage
of the disabled vessel? ((1) below). Or is it only a right to demand
payment from the shipowner of the amount which it can be as-
sumed the presumptive salvor would have earned if he had been
permitted to attempt the salvage operation? ((2) below). Finally,
can one whose right to salvage has been disregarded claim dam-
ages from the salvors who have ousted him? ((3) below).

1. Has the first-entitled salvor a right actually to take
part in the salvage operation?
(a) This question is closely connected with the question regarding
the right to direct the salvage operation.
From the practical point of view it is absolutely essential that
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some person should direct the whole salvage operation alone. The
need for an overall direction is especially obvious in the case
where a number of independent salvors are working together.
But even where there is only one salvage vessel, the relative
authority of 1ts master vis-a-vis the master of the disabled vessel
must be defined. There may be many ways of conducting a salvage
operation, whether it 1s a question of the positioning of several
tugboats which are to take an abandoned ship in tow in a rough
sea, or of which harbour the towing shall be directed to, or of
how the work of extinguishing a fire on board a burning tanker
is to be organized, or of what would be the quickest method of
lightening a disabled vessel heavily grounded in an exposed posi-
tion. Where several salvors are working together, decisions will
often be made on the basis of previous discussions. But one person
must decide if unanimity is not reached, or in a case where there
1s no time for discussions. And the authority of the director of
operations must—with one exception set out below—be absolute.
It, for example, during the process of taking in tow he orders a
participating salvage boat to keep away because there is no need
for its participation, the order must be obeyed even if the salvor
concerned has a “right to salvage”. Here also the need for straight-
forward rules is imperative. At critical moments there is no time
for wrangles or for academic discussions. If the director infringes
some one's right by his orders, amends must be made in a subse-
quent financial settlement.

As long as the master of the disabled vessel remains on board
his ship and is fit to act, it is clear that he is in charge of the
salvage operation. He can accept or reluse salvors, he can order one
salvor to cease his efforts and allow another access in his place,
and he can accept further help in addition to what he has already
accepted. He decides the method and the destination of the
towing, what shall be done to lighten the disabled vessel, etc. He
can delegate his authority to the master of one of the salvage
vessels, but he can revoke this delegation whenever he wishes.!
The fact that he on his part must normally follow the instruc-
tions his shipowner gives is usually an internal affair (cf. section
I1.4.a above).

' Thorbjernsen in N.D. 1935, p. 136, finds it, however, “rather doubtful”
whether a salvor must accept an order from a master who by a written
salvage contract has expressly delegated the performance of the salvage opera-
tion to the salvor. To the contrary Thorbjernsen, pp. 157 and 222. Cf. infra,
p- 110, note 3.
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Even alter the master has left the disabled vessel, he ought
presumably to be in charge of the salvage operation as long as
he is present in the vessel’s immediate vicinity, whether on land
or on one of the salvaging vessels.

When the disabled vessel has been totally abandoned by master
and crew, or where the master is unfit to act, e.g. because of
exhaustion or illness, the direction of the salvage operation must
devolve on the salvor who is the first to commence the work of
salvage (ct. section 111 above). To give the direction to the owner
or the master of the disabled vessel in this situation cannot be
practical; the director must necessarily be at the scene of distress.
It is clear that the first-come salvor must be in charge in the case
where no agreement as to the salvaging has been entered into,
and in the case where the first-come salvor is unaware that the
shipowner has granted the right to salvage to another salvor. But
the same rule must apply when the first-come salvor has com-
menced the salvaging with the knowledge that other salvors have
concluded a contract with the owner. If the first-come salvor 1s
convinced that a later-arrived salvor has a better right, he will,
of course, give way voluntarily, inasmuch as he cannot reckon
on receiving any remuneration for his contribution. If he refuses
to allow another to take over the disabled vessel, it is presumably
because he finds the position unclear in some factual or legal
respect. In such a situation also one needs delinite rules as to who
shall decide, and 1t 1s difficult to find a solution other than to
allow the first-come salvor to be in charge.

(b) From what has been said under (a), it follows that the right
to salvage does not normally imply that the salvor concerned can
demand actually to accomplish the salvage operation or to take
part in it. If the master ol the disabled vessel at a certain stage in
the work of salvaging declares that he no longer has any need for
the salvor’s assistance, or that he prefers to accept help from an-
other quarter, and therefore requests the salvor to withdraw, or
even to remove an established towing connection, the order must
be obeyed.?

Such a dismissal may certainly be most unwelcome to a salvor;
for then he gets no opportunity to show that he could have
accomplished the task. To give evidence of this in some other
way, and thereby to establish the basis for an action for damages

2 One can in this instance, too, rely on art. § of the Salvage Convention
and S.M.C., sec. 224, subsec. 2, cf. Wildeboer, p. 134.
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questions will often be difficult. Besides, if one takes mto account
the marked degree to which the assessment of salvage remunera-
tion is an approximation even in cases where the course of events
is known, it becomes clear that the assessment of damages for lost
salvage remuneration must in many cases rest upon a very loose
evaluation.!

In principle, damages for loss of salvage remuneration can be
claimed even when the disabled vessel is lost.2 The displaced sal-
vor must in this case prove that he would have succeeded in the
task if he had been allowed access, or, as the case may be, if he
had not been set aside in favour of another salvor before the
salvage operation was concluded, or if he had not been compelled
to work in cooperation with another salvor whose lack of skill
ruined the whole operation. It will normally not be easy to
furnish such proof.? If the salvor who—without success—attempted
the task was a normally capable and well-equipped salvor, there
is a rather strong presumption that the displaced salvor could not
have achieved a successful result either. The displaced salvor must
furnish proof positive of the errors committed and must establish
the probability that he would—even at the critical moment—have
chosen another course of action which would have been successful.

(c) Is a claim for damages on the same footing as a claim for
salvage remuneration? The damages awarded a displaced salvor
resemble salvage remuneration in several respects. In some cases
the damages appear to be awarded technically in the form of
salvage remuneration. This 1s, first of all, the case where the
salvor has wrongfully been compelled to cooperate with another
salvor; here it is usually stated that the salvage remuneration
payable to the former shall be assessed as if he had accomplished
the salvage operation alone.* If salvor no. 2 has in such a case
acted on his own initiative, there is hardly anything to be said
against this arrangement—salvor no. 2 can then claim no compen-

take a risk he was willing to take. It is another matter that damages can only
be awarded if there is reasonable ground to believe that the running of the
risk would have produced some positive salvage result.

! Cf. the following statement by Lord Merriman in The Hassel [1959] 2
Lloyd's Rep. 82, at p. 8g: ““The amount is manifestly not capable of an exact
calculation, and nobody pretends that it is. It is quite plain in the cases I have
looked at that any Judge giving judgement has simply done his best to make
an informed guess at the sort of sum which ought to be awarded .

* Cf. Thorbjornsen in N.D. 1935, p. 137, Wildeboer, pp. 119 and Ig,

3 I have not found any decision in which an '1ward of damages has been
made in a case where the disabled vessel has been lost.

¢ See, e.g., 1948 N.D. 649 (Bergen City Court), at pp. 651 f,
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sation, and, in all, there 1s only pai(l out the salvage remuneration
that the completed salvage calls for. If, however, salvor no. 2 acts
on the disabled vessel's request, he also will have a claim for
salvage remuneration for his contribution; when the entire com-
pensation to the first-comer is also characterized as salvage remu-
neration, then, in all, more than full salvage remuneration is
paid.

Moreover, in the case where the owner (master) of the disabled
vessel wrongfully enjoins the first-come salvor to give way to an-
other before the salvage operation has been concluded, the former
salvor will normally get his compensation in the form of salvage
remuneration. He is accordingly awarded a joint sum, described
as salvage remuneration, which is both a compensation for his
contribution before he was dismissed and damages for the loss
arising from his not being permitted to complete the work, with-
out its being specilied how much falls under each head.?

Simply as a matter of principlc, however, one must maintain
that salvage remuneration is a compensation paid for actual
participation in a salvage operation that has succeeded, and that
all other compensation paid to salvors is paid in the form of dam-
ages. The distinction between salvage remuneration and damages
is relevant in several respects. Thus, it is only salvage remunera-
tion that must be divided between the shipowner, the master, and
the crew of the salvage vessel in accordance with §.M.C., sec. 229;
it is only a claim for salvage remuneration that is secured by a
maritime lien on ship and cargo, cf. S.M.C., sec 267, no. g and
sec. 276 no. 1; finally, it may be mentioned that personal claims
for salvage remuneration are subject to a special two-year period
of limitation in accordance with S.M.C., sec. 284, no. 1, while a
claim for damages for a lost opportunity to earn salvage remunera-
tion is subject to the rules as to limitation generally applicable
to claims for damages; in Norwegian law that would mean a three-
year period of limitation.

It is possible that the rules as to salvage remuneration ought

® See, e.g., The Maude (1876) 3 Asp. M. C. 338 P, The Maasdam (1893) 7
Asp. M. C. 400 P, at p. 402, and The Loch Tulla (1950) 84 Ll. L. Rep. 62, at
pp. 7o f.

°® If the shipowner's liability stems from his having acted contrary to his
assignment to, or agreement with, the displaced salvor, the Norwegian statutes
of limitations, 1896, sec. 5 no. 1 will apply; cf. Augdahl, Den norske obliga-
sjonsretts alm. del, grd ed. 1963, p. 129. In other cases the Promulgation Act,
sec. 28, of the Norwegian Criminal Code, 1qo2, will be decisive; see, e.g., 1959
N.D. 132 (Oslo City Court) at pp. 139 [, cf. p. 141

© Stockholm Institute for Scandianvian Law 1957-2009



116  SJUR BRAKHUS

in some cases to be applied analogously to claims for damages for
loss of salvage remuneration. An analogy will especially be natural
in the cases where damages are in practice incorporated in a joint
sum awarded as salvage remuneration. In other cases the question
is more doubtful. The analogy is strongest when the distribution
rule in S.M.C., sec. 229, is involved. It is more questionable to
apply the rules as to maritime lien. The strong reasons demanding
that other holders of maritime liens and mortgagees shall yield
priority to a salvor’s maritime lien do not apply to a claim for
damages, at any rate not where this is additional to an ordinary
claim for salvage remunecration. That a salvor entitled to dam-
ages is denied a maritime lien means, on the other hand, that he
is not put into as strong a financial position as il he had
actually completed the salvage operation. Nor does an analogy
seem to be fitting as regards the distinct positive-law rules con-
cerning periods of limitation of action.

3. Claim [or damages against compeling salvors

The infringement of salvor A’s right to salvage will as a rule be
connected with the entry of another salvor B into the picture,
either because B carries out the salvage operation instead of A,
or because A is compelled to work in cooperation with B when
he had the right to carry out the salvage operation alone. Can
A in these cases hold B liable for the loss he sutfers by being set
aside?

The question must be split up into a discussion of cases where
B is acting entirely on his own initiative ((a) below) and cases
where he is acting in concert with the owner of the disabled
vessel ((b) below).

(a) Let us first assume that B without any encouragement or
permission at all from the owner of the disabled vessel, and with-
out there existing any nautical necessity for setting A aside, has
forced his cooperation upon A, or has completely ousted A, or,
as the case may be, has undertaken the salvaging of an abandoned
ship with positive knowledge that the owner had already granted
A the sole right to salvage the ship. It the right to salvage is to
have any real meaning, one must in these cases allow A a remedy
directed against B. The owner of the disabled vessel cannot here
be blamed in any way, and therefore cannot he held liable.

If the salvage operation is successful, the necessary remedy will
in most cases be obtained through the rules as to the payment ol
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salvage remuneration. This is clear when the infringement simply
amounts to B’s having unlawlully forced his cooperation upon
A—in this case A is awarded the full salvage remuneration, just
as if he had acted alone, while B gets nothing. The solution is
more doubtful when B has completely ousted A and carried out
the salvage operation alone. A cannot without more ado be
awarded the salvage remuneration that B’s efforts have earned—
a remuneration ol which, perhaps, the greater part is a compensa-
tion for expenses incurred by B but not by A. The proper solu-
tion seems to be to award B the whole salvage remuneration, but
at the same time to require B to indemnify A for the loss he has
sulfered, a loss that will in many cases correspond to the amount
of the salvage remuneration less the amount of expenses saved.
It will, however, be more advantageous for A to acquire a claim
for salvage remuneration against the salvaged ship, with the
greater security this implies. A rational if somewhat unconven-
tional solution seems to be to assess the salvage remuneration on
the basis of B's efforts, but to award A as much ol this sum as
corresponds to the amount ol his loss, while B gets the rest.

If the salvage operation has been quite unsuccessful, the remedy
against BB must take the form of a claim for damages; the same
rule applies where it has partially failed, so far as concerns the
reduction in salvage remuneration that this entails. What has
been said 1n this section (sece 2 above) regarding the owner’s
liability for damages is correspondingly applicable here.

(b) If B has acted wupon encouragement or permission from the
owner of the disabled vessel, quite another case arises. The situa-
tion primarily envisaged here is where the crew of the disabled
vessel 1s still on board, and where the master, alter first having
given A the right to initiate the salvage operation, unlawfully
constrains A to allow B to participate, or in some cases to give
way to B entirely. The same rules must, however, apply when the
disabled vessel has been abandoned, and when the shipowner
from land first requests A to undertake the towing in, and then—
contrary to the agreement with A—gives the same task to B, who
1s the first to arrive.”

If A’s right in these cases has been infringed as a result of the
owner's decisions, A will be able to hold the owner liable in ac-
cordance with the rules discussed in this section (see 1 above).

T The rules must also apply correspondingly where a salvor who, in the

capacity of first-come salvor, has control of the salvage undertaking enjoins
A to give way to B, contrary to A's “right to salvage”.
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For this very reason there is less need here for a remedy against
competing salvors. Added to this, however, is another, more im-
portant factor. As has been pointed out above, one must have
clear rules about the direction of the salvage operation. If the
director of operations orders A to allow B access as a joint salvor,
or to give way to B entirely, it is not enough for A to obey this
order; B must also follow up immediately, without regard to how
far the order constitutes an infringement of A’s right to salvage.
If one is to ensure such a swift reaction on B's part, one must
be very cautious about holding him liable to A for being a party
to the director’'s wrongtul treatment of A. B may very well be
aware ol A's original prior right without it being possible for
him to decide whether the director now has the right to call in
turther help. It may be a case ot a lailure of implied conditions of
the agreement between the director and A; B does not know the
whole background and cannot evaluate it. It is also conceivable
that the director now regards it as a nautical necessity to summon
turther help—B 1s not so well acquainted with conditions on
board the disabled vessel that he can assess the correctness of the
director’'s judgment. And even if B is [ully acquainted with the
relevant circumstances, 1t would be unfortunate if B were re-
quired—under threat of liability to A—to examine the director’s
considered decision. The result might then easily be that B would
out ol caution refrain from participating—which would weaken
the effectiveness of the direction, and reduce the chances of a
successful performance of the salvage operation. We return here
to the basic theme in the law of salvage: the principle of en-
couraging salvors, which in this connection demands that a salvor
must be free to follow an order given by the person directing the
salvage operation, without anxiety as to whether he will thereby
incur liability to competing salvors.

From this principle an exception ought only to be made in the
case where there has been a clear breach of duty on the part of
the intervening salvor B; for example, where B has influenced
the director’s decision by giving incorrect information about posi-
tions, horsepower and other salvaging capacity, about the disabled
vessel, etc. This approaches the case of a fraudulent appropria-
tion of another’s business, where a liability must clearly be
imposed.
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