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The Uniform Scandinavian Sale of Goods Act, dating from the
beginning of this century, does not lay down any general prin-
ciples for assessing damages but gives only a few special rules.!
There are two possible explanations of this attitude: either the
legislators considered the principles applicable to be so complex
that they could not very well be stated in the Act, or they thought
them so obvious as not to need stating. The second explanation
seems to be the correct one. At the time when the Act was passed
a damage principle was thought by legal writers and probably
also by the courts to be indisputably valid in its main features,
and the legislative materials indicate that this principle was in-
tended to apply also to such damages as were regulated by the
Sale of Goods Act.

To us, viewing the matter sixty years later, the validity of this
principle and its guidance in deciding doubtful questions seem
less certain. In retrospect, some conclusions drawn from the prin-
ciple appear arbitrary or even of questionable value. In prospect,
we face the problem of possible changes. In the following study
attention will be focused on the limits of contractual damages or,
in other words, on remoteness of damage as a factor limiting
compcnsation for loss. It will appear, however, that this aspect
is intimately connected with other problems of assessment of
damages. Moreover, the connection between negligence as a condi-
tion for liability and remoteness of damage as a limiting factor
stands out as a main problem.

First, some general damage principles and problems will be
surveyed. After that, the rules of the Scandinavian Sale of Goods
Act and the consequences drawn from them will be analysed.
Finally, a critical evaluation will be attempted. The conclusions

1 The Swedish Act is from 1gos, the Danish Act from 1906, and the Nor-
wegian Act from 19o7. The relevant sections are 25, 30, 86, 45 and 55.
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40 JAN HELLNER

correspond largely to the first alternative just mentioned: the
problems and principles are so complex that there are good reasons
for not dealing with them in a comparatively brief statute.

THE DISCUSSION IN GERMANY
AND IN SCANDINAVIA

German law

The starting point of the modern discussion in Germany regarding
assessment of damages, and the basis of the Scandinavian rules
on the subject, can be found in a work by Friedrich Mommsen,
Zur Lehre von dem Interesse (1855). That author proposed a
general principle for assessing damages, the so-called principle ot
difference. The “interest” which should normally be compensated
when a person is entitled to damages for economic loss—whether
in contract or in tort—is the dilference between his fortune as it
actually 1s and as it would have been if the event giving rise to
the claim had not occurred.? The various kinds of losses with which
earlier writers dealt are thus subordinated to this general principle.?
The need for limiting damages is met chielly by the requirement
of a causal connection between the event giving rise to the claim
and the damage that is to be compensated. In consequence Momm-
sen denies the right of damages when the damage would have
occurred even if the event giving rise to the claim had not hap-
pened.* He also denies it when the damage could have been
prevented by the reasonable care of the person suffering the loss.”
Where contractual liability is founded, not on fault, but on the
contract regardless of fault, Mommsen—at least for some cases—
would restrict damages to the loss that the parties, and in par-
ticular the party in breach, contemplated at the time of the making
of the contract.® On the other hand, he rejects the idea that
contractual damages in general should be limited to such loss as
could reasonably be foresecen by the breaching party.?

L)

Fr. Mommsen, Zur ILehre von dem Interesse, 1855, p. 3.
® Op. cit, pp. 12, 171{., 134-7, 265 £.

* Op. cit., pp. 146-506.

& Op. cit., pp. 157-60, 1069 f.

° Op. cit., pp. 6of., 163 f., 166 f.

P Op. cit., pp. 164=71.
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Contractual Damages in the Scandinavian Law of Sales 41

Mommsen’s ideas were in the main accepted by his German
contemporaries.® They exhibit the unitary form of a general prin-
ciple that accords so well with the German legal thinking of that
time. Special rules for computing damages are subordinated to a
general principle, and the criteria for limiting damages are such
as are capable of universal application. In fact, this method of
assessing and limiting damages is still the dominant one in Con-
tinental Lurope.

The provisions for assessment of damages in the Biirgerliches
Gesetzbuch (B.G.B.) of 1896 are based on Mommsen's ideas.? The
provisions appear in the part of the B.G.B. which contains rules
common to all obligations and therefore common to both con-
tract and tort (sections 249-55). German writings from the time
immediately after the adoption of the B.G.B. seem largely to take
the principle of difference for granted.! Objections raised against
the principle were mostly founded on the fact that reparation in
kind, rather than payment in money, is the principal form of
damages according to section 249 of the B.G.B.2 But the majority
of writers found no difficulty in reconciling this rule with the
principle of difference, and even those who did eventually man-
aged to overcome the difficulty by accepting the principle as
applying to the “abstract loss”, if not to the “concrete loss" .3

Section 252 of the B.G.B., which concerns damages for loss of
profits, extends the right of such damages to profits that could
probably be expected in the light of the general course of events
or with regard to the special circumstances of the case. Although
one influential commentator (Planck) originally suggested that the
section should be read as restricting damages for loss of profits
to cases where the possibility of such a loss could be foreseen by

% See particularly Windscheid, Lehrbuch des Pandektenrechts, vol. 2, gth ed.
1906, 8§ 257

" Motive zu dem Entwurfe eines biirgerlichen Gesetzbuches fiir das Deutsche
Reich, vol. 2, 1888, pp. 17 {., Protokolle der Kommission fiir die zweite ILesung
des Entwurfs des biirgerlichen Gesetzbuchs, vol. 2, 1898, p. 297.

! See particularly H. A. Fischer, Der Schaden nach dem biirgerlichen Gesetz-
buche fiir das Deutsche Reich (Abhandlungen z. Privatrecht und Civilprozess,
hrsg. von O. Fischer, vol. 11), 1903, p. 21, with references.

* See Degenkolb, Archiv f.d. civ. Praxis, vol. 79, 18go, pp. 1-88, Walsmann,
Compensatio lucri cum damno, 1goo, Oertmann, Die Vorteilsausgleichung beim
Schadenersatzanspruch im rémischen und deutschen biirgerlichen Recht, 19o1.

* The majority view is developed by Fischer, op. cit., pp. 22-33. As for the
minority see Walsmann, op. cit.,, p. 10, and Oertmann in Kommentar zum
biirgerlichen Gesetzbuch, Recht der Schuldverhdltnisse, 2nd ed. 19o6, Vorbe-
merkung zu §§ 249-54.
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42 JAN HELLNER

the party liable at the time of the breach, this view was rejected
by the great majority of writers.!

Since the beginning of this century the main innovation in
German principles for assessing damages has been the adoption
of the theory of “adequate causation”.5 Although this principle
for limiting damages had been advanced earlier, it was not ac-
cepted by the German Reichsgericht until the first years of the
ooth century.® As causation was supposed to be a concept not
regulated by the B.G.B., there was no obstacle to modifying it.
Once again, a principle that was primarily intended for the law
of torts came to be considered valid for the law ol contracts as
well, since the principles prcscribecl in the B.G.B. for assessing
damages are applicable to all obligations.”

The principle of adequate causation has many variants, and it
is not necessary to discuss them here. The formula which was ac-
cepted by the Reichsgericht and later by the Bundesgerichtshof
states as a condition for liability that the circumstance giving rise
to a claim for damages shall have significantly increased the
general probability that damage would occur.® It is obvious that
such a principle, even if it is developed explicitly and implicitly
by various means, does not tend to restrict contractual damages
to any great extent. It cannot limit the authority of the positive
rule in section 252 of the B.G.B., regarding damages for loss of
profits.

The unity and simplicity of the principle thus stated are, how-
ever, partly illusory. Besides rules for special cases (such as B.G.DB.
section 287 concerning perpetuatio obligationis),® there are rules
and techniques which tend to differentiate compensation much
more than appears from a statement of the general principles

+ See Fischer, op. cit., pp. 68—75 with references. For modern law see par-
ticularly Enneccerus & Lehmann, Recht der Schuldverhdaltnisse, 15th revised ed.
1G58, p. 74, where it is stated that the view already taken in the first edition
of this work had gained so much support that it could now be regarded as the
dominant opinion.

5 For a general survey of the development in German law sec Lindenmaier,
Zeitschrift fiir Handelsrecht, vol. 113, 1950, pp. 207-43. Regarding later devel-
opment see Heinrich Lange, Archiv f.d. civ. Praxis, vol. 156, 1957, pp. 114-36.

* The first decision by the Reichsgericht based on the theory of adequate
causation dates, according to Lindenmaier, op. cit., p. 233, from 1902 (R.G.Z.
50, 211), but the theory was not fully developed until 1913 (R.G.Z. 81, 359).

" To a foreign observer the mixture of statements regarding contractual
damages and damages in tort (e.g. in Palandt, Biirgerliches Geselzbuch, Vor-
bemerkung vor § 249) seems rather curious.

8 R.G.Z. 81, 359; B.G.H.Z. 3, 261.

¢ CI. infra, p. 53 at footnote §.
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Contractual Damages in the Scandinavian Law of Sales 43

regarding assessment of damages. Some of these extend compensa-
tion, others restrict it.

There are remedies which are not considered as damages in
the technical sense and which, therclore, are not subject to the
same conditions as apply to a claim for damages. According to
German law, an action based on Riicktritt—which corresponds
roughly to rejection of goods or cancellation of a contract because
of non-performance by a party in breach—not only is different
from but also excludes an action for damages (B.G.B. sections
346-61).1 The same can be said about Wandlung (B.G.B. sections
452, 467), which is the equivalent remedy for defects in goods,
although in the case of fraud money damages may lie as well
(section 463).2 German law also knows an action for reduction of
the price (Minderung), derived from the actio quanti minoris n
Roman law, for defects in goods sold.® This remedy can be
described as a compensation for reduced intrinsic value of the
goods which does not cover loss due to a rise in the price of the
goods after the time of the conclusion of the contract. Neither
of these remedies agrees with the principle of difference, but their
practical functions are partly the same as those of an action for
damages.

It has already been mentioned, in connection with Mommsen's
views, that he admits a principle of contributory negligence by
which the plaintiff may lose part or whole of his right to damages.
Under B.G.B. section 254, para. 1, the damages in case of con-
tributory negligence are to be mitigated according to the circum-
stances, in particular to the effects of each party’s acts with regard
to bringing about the damage. Contributory negligence may also
be pleaded if the plaintiff failed to inform the defendant of the
risk of an unusually high loss or if he failed to take such measures
as could prevent or diminish the loss (section 254, para. 2).

Rules of proof may be of considerable importance in deciding

! Damages may be awarded in exceptional cases; see E. Wolf, “Riicktritt,
Vertretenmiissen und Verschulden”, Archiv f.d. civ. Praxis, vol. 153, 1954, Pp.
07-144, Larenz, Lehrbuch des Schuldrechts, vol. 1, 7th ed. 1964, pp. 300-05.
For a comparative survey see Rabel, Das Recht des Warenkaufs, vol. 1, reprint
1957, PP- 429-37.

2 Cf. Rabel, op. cit., vol. 2, 1958, pp. 236-40.

¢ B.G.B. secs. 462, 472; cf Rabel, op. cit., vol. 2, pp. 232-6. As for the
relationship between actio quanti minoris and an action for damages in Roman
law see Mommsen, Zur Lehre von dem Interesse, pp. 281 f., Medicus, Id quod
interest, 1962, pp. 123 ff. Actio quanti minoris should be regarded as a special
kind of action for damages, which does not include compensation for other
loss than the reduced value of the goods.
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44 JAN HELLNER

the amount of damages. The existing presumption that an un-
favourable difference between the agreed price and the market
price at the time of delivery constitutes a corresponding loss
makes an application of the general principle for assessing dam-
ages irrelevant in many cases.*

The limitation of contractual liability to the loss suftfered by a
party to the contract excludes from compensation losses suffered
by a third party. Although the consequences of this rule are not
very clear in detail, they serve as a means of limiting the potential
liability of the breaching party.’

The principle of difference, moreover, is not so universally ac-
cepted as it seemed to be at one time. The methods for assessing
damages that were ousted by the principle of difference have had
a certain revival in Germany. It is a surprising fact that sometimes
ideas that apparently were once discarded altogether emerge again
later, often without the connection with earlier law being wholly
recognized.

In two codes dating from around 1800, the Prussian Allgemeines
Landrecht and the Austrian Allgemeines Biirgerliches Gesetzbuch,
the amount of the damages is differentiated according to the grav-
ity of the fault of the debtor. Various kinds of losses, e.g. direct
and indirect loss, loss of value and loss of profits, are distin-
guished, and full liability for all kinds of loss presupposes inten-
tion or gross negligence. The practical elfect is to exclude com-
pensation for remote losses whenever the fault is slight or strict
liability is imposed. These Prussian and Austrian rules, which
were considered to introduce a penal element in damages, were
criticized even during the 1gth century, and nowadays there is
apparently general agreement that they are not suitable for
modern law.” But the somewhat similar device of not applying
oeneral limits of contractual damages in case of fraud, which is
found already in the French Code civil, article 1150, is still so far

s+ See Handelsgesetzbuch sec. §76, para. 2, concerning Fixgeschéfte. Cf. Rabel,
op. cit., vol. 1, pp. 454-62, von Caemmerer, Das Problem der tiberholenden
Kausalitit im Schadenersatzrecht, 1962, pp. 8 f.

® See particularly Wilburg, “Zur Lehre von der Vorteilsausgleichung”, Jhe-
rings Jahrbiicher, vol. 82, 1932, pp. 95-125.

© See Allgemeines Landrecht, 1, 6, §§ 1-16, 79, 85-8, 115, Allgemeines Biirger-
liches Gesetzbuch §§ 1323, 1324, 1331. Regarding the historical development see
Wahle, Karlsruher Forum 1959, pp. 59 f.

7 Sec, e.g., Forster, Theorie und Praxis des heutigen gemeinen preussischen
Privatrechts, vol. 1, 2nd ed. 1869, pp. 523—45, Pfaff, Randa & Strohal, Drei
Gutachten iiber die beantragte Revision des 30. Hauptstyckes im II. Theile
des a.b. Gesetzbuches, 1880.
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Contractual Damages in the Scandinavian Law of Sales 45

accepted in modern law as to be included in the Uniform Law on
International Sales, and apparently no objection has been raised
in German comments on this provision.® A more important matter
is that some modern writers favour a general possibility of miti-
gating damages according to the circumstances. Although the grav-
ity of the fault is considered to be the main factor, remoteness
of damage becomes an important, if secondary, consideration when
deciding whether mitigation should take place.” The fact that the
proposals are mainly concerned with the law of torts does not
seem to constitute any obstacle to extending the principle to
contracts as well.!

Another method of assessing damages, which was widely used
before the emergence of the principle of difference, was to put
the loss of the value of goods in a special category. Although
German writers on Roman law during the first half of the 19th
century differed considerably in their views on computing dam-
ages, there was some agreement that the general value ol the
goods, which was to be found in their market price, should be
compensated whenever there was a right to damages, and even il
the value of the goods to the party entitled to damages was lower.
Whether other loss should be compensated was regarded as much
more doubtful and, in the view of some writers at least, should
depend on the kind of contract and the kind of breach involved.z
The distinction between the compensation for loss of value and
damages for other sorts of loss, although not accepted in the
Biirgerliches Gesetzbuch, has to some extent survived to our time,
and similar ideas can be found in modern writings, even if the
details of the supposed Roman rules are outdated.

The modern proposals generally start with a criticism of the
principle of difference based on its consequences in some special
cases. Strict adherence to this principle may exclude or reduce

5 See Uniform Law on the International Sale of Goods (Annex to Conven-
tion dated The Hague, July 1, 1964), art. 89.

* See, for example, Hermann Lange, Gutachten fiir den 43. Deutschen Ju-
ristentag, 1960, pp. 10-15.

t Op. cit., pp. 46 ff.

2 See Hinel, Versuch einer kurzen und fasslichen Darstellung der Lehre vom
Schadenersatze nach heutigem rémischen Rechte, 1823, pp. 83-112, v. Wening
Ingenheim, Die Lehre vom Schadensersatze nach rémischem Rechte, 1841, pp.
279-98, Nussbaumer, Uber das Mass des Schadenersatzes, 1855, pp. 3-26. Cf.
Cohnfeldt, Die Lehre vom Interesse, 1865, pp. 1-55, Coing, “Interesseberech-
nung und unmittelbarer Schaden”, Siiddeutsche Juristenzeitung 1950, pp. 865-
s2. An historical investigation of Roman law is given by Medicus, Id quod
interest, 1962.
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46 JAN HELLNER

damages when there is a concurrent cause of the damage besides
the one for which the party liable is responsible, when damage
to property results in a loss which is considered personal rather
than economic, or when the event leading to the loss gives the
party sutfering the loss some benefits as well.* One way of dealing
with these cases is to introduce a special rule allowing compensa-
tion for the loss of the value of the goods without regard to the
circumstances mentioned.! Another possible solution is to distin-
guish between direct and indirect loss and compensate the former
more freely than the latter. Either solution will limit damages
for lost profits somewhat. The very doubt cast on the principle
of difference by these special cases can also open the road to rules
which restrict damages for remote losses more generally.® The
argument may also go the other way: if damages are to be limited
because of remoteness of the loss in a way which does not agree
with the principle of difference, this principle may also be rejected
in the event of concurrent causes, benefits reaped in connection
with the loss, etc.” The final result is to admit compensation for
the value of the goods more [reely than other aspects ol loss but,
it appears, subject to the general conditions of liability for dam-
ages, generally the existence of fault.®

The theory of adequate causation has also been criticized as
being unsuitable for limiting contractual liability. The principal
rival in the international field has long been the rule pronounced
in the French Code civil, article 1150, which has strong affinities

3 See Neuner, “Interesse und Vermogensschaden™, Archiv f. d. civ. Praxis, vol.
138, 1931, pp. 277-314. Wilburg, “Zur Lehre von der Vorteilsausgleichung”,
Jherings Jahrbiicher, vol. 82, 1932, pp. 51-148, Neumann, “Der Zivilrechtsscha-
den”, Jherings Jahrbiicher, vol. 86, 1036/37, pp. 277-340, Bydlinski, Probleme
der Schadensverursachung nach deutschem und dsterreichischem Recht (Abhand-
lungen aus dem gesamten Biirgerlichen Recht, Handelsrecht und Wirtschafts-
recht, 28. Heft), 1964, pp. 26 ff.

* See Neuner and Wilburg, op. cit.

¢ See in particular Coing, “Interesseberechnung und unmittelbarer Schaden”,
Siiddeutsche Juristenzeitung 1950, pp. 865—72, Larenz, “Die Beriicksichtigung
hypotetischer Schadensursachen bei der Schadensermittlung”. Neue Juristische
Wochenschrift 19r0, pp. 487-93, and “Die Notwendigkeit eines gegliederten
Schadensbegriffs”, Versicherungsrecht 1963, pp. 1-8. Cf. on the other hand
Hermann Lange, “Zum Problem der tberholenden Kausalitit”, Archiv f.d.
civ. Praxis, vol. 152, 195259, pp. 159-68, and Gutachten fiir den 43. Deutschen
Juristentag, 1960, p. 28.

¢ See Wilburg, op. cit., pp. 132—48, and Die Elemente des Schadensrechts
(Arbeiten zum Handels-, Gewerbe- und Landwirtschaftsrecht, No. 84). 1941, pp.
240-52; cf. Medicus, Id quod interest, 1962, pp. go8 ff.

7 See Wilburg, [herings Jahrbiicher, vol. 82, pp. g5—108.

$ See especially von Caemmerer, Das Problem der iiberholenden Kausalitat
im Schadensrecht, 1962, p. g, Bydlinski, op. cit., pp. 34-7-
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Contractual Damages in the Scandinavian Law of Sales 47

with the English rule in Hadley v. Baxendale.® According to ar-
ticle 1150, damages are normally limited to the loss that the debtor
foresaw or could have foreseen at the time of the making of the
contract.! It will be recalled that Mommsen, although admitting
such a restriction for some special cases, in the main refused to
limit damages to what was foreseeable at the time of the conclu-
sion of the contract. When, around the turn of the century, a
German jurist (only one among a great number writing on this
subject) suggested such a rule for German law, referring to the
Code civil, he met only with scorn.? But in the drafts of the
Uniform Law on International Sales this criterion was constantly
adopted for limiting damages,® the principal argument in its sup-
port being that it agrees with French, Italian and, in the main,
with English law. Suggestions that the concept of causation would
be a more suitable criterion were promptly dismissed with the
argument that the criterion of foreseeability continues to be uni-
versally admitted in practice.* The formula finally adopted in the
Uniform Law, although it seems to extend the liability somewhat
further than would follow from adopting the simple criterion of
foreseeability, is still based on what the debtor could foresee as
possible at the time of the conclusion of the contract.” At the
same time, the Uniform Law contains rules regarding compensa-
tion for special kinds of loss, which are not explicitly subject to
the foreseeability test, but which are per se eminently foreseeable.®
This applies particularly to losses due to changes in the price of
goods for which there is a current price (article 84).

® (1854) 9 Ex. 341.

1 The restriction does not apply in case of fraud; cf. supra, p. 45 at foot-
note 8.

2 See Fischer, Der Schaden nach dem biirgerlichen Gesetzbuch, 1903, pp. 75 f.,
regarding Scherer.

3 See 1995 draft (Projet d’une loi internationale sur la vente. S.D.N. 1935—
U.D.P.—Projet 1), art. 34; cf. p. 42; 1939 draft (Projet d'une loi uniforme sur
la vente internationale des objets mobiliers corporels et rapport. SD.N. 1939—
U.D.P.—Projet I (2)), art. 85; ¢f. pp. 107 f; Projet d'une loi uniforme sur la
vente internationale des objets mobiliers corporels, 1963, art. 94; cf. pp. 71 f.

« See Note de la Commission spéciale sur les observations présentées par
divers gouvernements sur le projet de loi uniforme sur la vente internationale
des objets mobiliers corporels, 1963, p. 25.

5 Uniform Law on the International Sale of Goods, art. 82 (cf. art. 86):
“Such damages shall not exceed the loss which the party in breach ought to
have foreseen at the time of the conclusion of the contract, in the light of
the facts and matters which then were known, or ought to have been known
to him, as a possible consequence of the breach of the contract.” This formula
was first proposed in the English “Donaldson Report” (mimeographed, from
October 1963), p. 6o.

® Arts. 84-6.
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48 JAN HELLNER

The three proposals now mentioned—to open the possibility
of limiting damages according to the circumstances, in partic-
ular the gravity of the fault, to award compensation for the value
of goods more freely than other damages, and to take account
of the foreseeability of the damage at the time ol the con-
clusion of the contract—are amalgamated in Rabel's views on as-
sessment of damages, which are specially intended for the law of
sales.” The obligation to compensate for loss of value becomes an
example of the obligation to pay “abstract damages”, i.e. damages
that are not computed on the individual loss of the party entitled
to damages, as opposed to “concrete damages”. Abstract damages
correspond to the normal loss which should always be compen-
sated, regardless of the circumstances. Concrete damages should
only be awarded under certain conditions regarding foreseeability.
Rabel, moreover, fits this view of damages into a general concep-
tion of remedies in the law of sales, based largely on a comparative
survey of several legal systems. Two main ideas appear. One is
that the debtor should not be liable for more than he ought to
have foreseen when entering into the contract. The other is that
the type and content of the contract determines the obligations
attached to it.®

Rabel first discusses abstract damages and [inds that they cor-
respond to the loss due to changes in the market price. Several
rules in the legislation on sales in different countries are cited as
examples.? Concerning the relevant time for computing the value,
Rabel takes the position that the date when the contract can first
be cancelled is decisive for the computation of abstract damages.
Higher damages, based on the price at a later date, should 1n his
opinion be subject to the general test of foreseeability which ap-
plies to concrete damages.!

Later he discusses concrete loss, and his general conception of
the remedies for breach of contract lead him to adopt the French
and Anglo-American rather than the German approach, though
the results are stamped by his personal view and in some cases
lie close to German law. The breaching party should be liable for
such consequences of his breach as are connected with the purpose
of the contract. “Es ist der Vertrag im Rahmen der Umstinde
seines Abschlusses und auf dem Hintergrund der Rechtsordnung,

7 Rabel, Das Recht des Warenkaufs, vol. 1, reprint 1957, pp. 446-516.
8 Op. cit.,, pp. 446-53.

® Op. cit., pp. 453-68.

L Op. cit., pp. 462-5.
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Contractual Damages in the Scandinavian Law of Sales 49

damit auch der gute Treue und der Verkehrssitte, der die Partel-
pflichten regelt.”—"“Der Schuldner, der das Recht des Glaubigers
verletzt hat, haftet ihm nicht fiir alle denkbaren Folgen seines
vertragswidrigen Tuns schlechthin, sondern nur fiir die Einbussen,
die den durch den Vertrag geschiitzten Interessen des Gldaubigers
zustossen.”’? Rabel admits, in addition, that the party in breach is
liable to pay damages even for special losses of the plaintuff when
he knew about the risk of such losses and therefore could take
it into account before deciding to enter into the contract.?

These general ideas form the basis of special rules, of which
Rabel gives examples. As for the buyer’s gains through resale
of the goods, Rabel maintains that account should be taken not
only of such sales as were or should be known by the seller at
the time when the contract was made but also of such sales as
might be considered normal.* He also thinks that a seller of ma-
chinery to a factory owner should be liable for losses incurred
by the buyer because he did not receive the machinery in time
and has therefore suffered an interruption of his business, provided
that these losses are not unusually high.? If the breach leads to a
personal loss by the buyer, e.g. if a delay in delivery causes him
to undertake a journey later than he would otherwise have done
and he is injured during the journey, this loss should not be com-
pensated, as the contract of sale only concerns the buyer’s fortune,
not his personal safety.5 Rabel admits that the principle of ade-
quate causation could be employed in such a case but denies that
it would give sufficient guidance—a criticism which is perhaps not
wholly justified.” Rabel also holds that his principle to some ex-
tent makes it possible to take into account the gravity of the
fault.®

Although Rabel's ideas are proposed primarily for the law of
Sales, they seem to have their greatest value within the law
of torts. Apart from such fairly clear cases as that of the buyer
just mentioned, it is difficult to find any real guidance from the
general principle suggested for liability in contract, and the results

Op. cit., pp. 495 £
Op. cit., p. 497.
Op. cit., pp. 498 ff.
Op. cit., p. 500.
Op. cit., pp. 5oo ff.
Op. cit., pp. 500 ff. See also von Caemmerer, Das Problem des Kausalzu-
sammenhangs im Privatrecht, 1956, pp. 13 f., Hermann Lange, Gulachten fiir
den 43. Deutschen Juristentag, 1960, pp. 46 ff.
8 Op. cit., pp. 502-8.

1 @ @ e W

4 — 661255 Scand. Stud. in Law X
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for special cases—such as the interruption of the buyer's business
when he does not receive machinery in time—appear to be justified
more by Rabel’s personal reaction than by the general principle.
It is not easy to see what consequences Rabel would draw from
his principle regarding such problems as whether a seller can be
entitled to damages for losses due to the fact that he has not
received payment of the price in time.”

It is submitted that altogether the German discussion suffers
from the mixture of typical tort problems with problems specitic
to the law of sales. The suggested special rule of compensation
for the loss of the value of goods refers to such widely different
questions as the treatment of concurring causes—which has taxed
the theoretical acumen of German jurists for at least a century—
and the way of computing damages for changes in the market
price in the law of sales—which is an eminently practical problem
of how best to serve the business community. The concrete prob-
lems which have attracted most attention i German discussion
(apart from Rabel’s treatment of problems within the law of sales)
cannot be considered very important or interesting for the law of
contractual damages in general or for the law of sales in par-
ticular. Their main importance lies in the fact that they help to
prove that the principle of difference cannot provide a solution
to special problems of great complexity—a conclusion which many
lawyers would be prepared to accept as a postulate for the discus-
sion of any such problem.

Scandinavian Law

Considering the strong influence that German legal writings
wielded in Scandinavia during the latter part of the 1gth century,
the reaction to Mommsen's ideas was, at least in the beginning,
surprisingly varied. Several writers pointed out that the unre-
stricted right to damages for all loss that was caused by a breach
of contract or by a tort, which Mommsen proposed, would extend
the liability of the debtor too far, and various modifications were
proposed.

One principle that was suggested was that of restricting damages
to the “normal loss”, i.e. to the loss which a party entitled to dam-
ages would normally suffer, without regard to the circumstances
that influenced the loss of the party in the particular case. The

® As far as I can see, Rabel does not discuss this question from the point

of view of remoteness of damage and only touches on special aspects; cf. op. cit.,
vol. 2, pp. 45 f.
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normal loss would, if a seller failed to deliver goods which he
had sold, include the value of the goods that were not delivered,
together with the proceeds normally yielded by the goods during
the time when the buyer lacked them. This normal loss should
be compensated without special proot, and even if 1t could be
proved that the party entitled to damages had suflered no actual
loss.1

Against such a principle it was objected that it could not be
applied consistently, e.g. not to a contract for work, and that it
would be unjust to give the same damages to a man who depended
for his living on the goods of which he was deprived as to a man
who only used the goods for his pleasure. The principle was also
said to be in conflict with such special rules as occurred in
statutory law.”

Other writers suggested that contractual damages should be
computed individually but should be limited to loss that could
be foreseen by the party liable at the time when the contract was
made.? This view was influenced by the French Code civil, article
1150. A prominent writer, Jul. Lassen, would, however, admit
this restriction only in cases where the right to damages arose on
the basis of strict liability and therefore, in his view, the true
foundation of the obligation lay in the promise.?

Some writers, finally, adopted a principle for limiting damages
that resembles what later became known as the principle of “ade-
quate causation”. Liability for damages should not cover such loss
as at the time of the breach of the contract appeared to be a
wholly unforeseeable or unnatural consequence of the breach.?
Jul. Lassen admitted this restriction for cases where the defendant
was in fault at the breach of the contract.®

The adoption of the Scandinavian Sale of Goods Act during

1 See in particular Evaldsen, Skyldnerens mora, 1870, pp. 116-31, 156-83; f.
Aagesen, Forelasninger over den romerske privatret, 1882, vol. 2, pp. 110-17.

® N. Lassen, T.f.R. 188q, pp. 65 ff.; cf. Hagerup, Om kjob og salg, 2nd ed.
1884, pp. 185 ., J. Lassen, Haandbog i obligationsretten, almindelig del, 1892,
PP= 272-0;

® Sce Hammarskjold, Om fraktaftalet och dess vigtigaste rdttsfoljder, 1886,
p. 81, for the contract of carriage. This principle has undoubtedly had its main
importance within the law of transportation, cf. infra, footnote 7.

* Jul. Lassen, op. cit., p. 275. Lassen realized that by maintaining such a
principle he came closer to French and English law than to German law; sce
p. 276, n. 72. The main explanation of Lassen’s attitude is no doubt to be
found in his general view that the basis of an obligation should also decide
its content. Cf. also N. Lassen, op. cit., pp. 89 {f.

® N. Lassen, op. cit., pp. 77-88.

¢ Jul. Lassen, op. cit., pp. 275 f.
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52 JAN HELLNER

the first decade of the century did not mark any departure in
the discussion. The restriction of damages to the “normal loss”
is still mentioned as a possibility, but it is not accepted, except
for special fields where it is prescribed by statute, such as the law
of transportation.” In the main, Lassen’s ideas, with the differen-
tiation between cases where liability to pay damages is founded
on fault and cases where the debtor is liable irrespective of the
fault because of the contract, were accepted by the leading writers.
Lassen himself maintains them, and they were accepted by Almén,
in his commentary on the Swedish Sale of Goods Act, and by
Ussing. Professor Rodhe takes the same view.® All these writers
hold that where liability is based on fault the question of fore-
seeability should be judged on the basis of the circumstances at
the time of the breach, whereas if the liability is strict the party
in breach should be liable only for loss that was foreseeable at
the time of the making of the contract.?

Almén does not mention the theory of adequate causation
(which was not generally accepted at the time when the first
edition of his work appeared), but his conclusions do not differ
much from that theory. Jul. Lassen and Ussing both adopt the
theory, apparently as a new term for a notion that was accepted
in Scandinavian law long before.! Adequate causation is discussed,
with special regard to liability in contract, in the main Swedish
work on the law of obligations in general, Rodhe’s Obligationsrdtt
(1956).2 To Prolessor Rodhe, however, adequate causation is
merely a term which may cover several different criteria for lim-

" See particularly Ussing, Dansk obligationsrett, almindelig del, 2nd ed. 1942,
pp. 165 f. As for [rampmntion law, sec. 120 of the Scandinavian Maritime Code
is of special interest. It stipulates (in accordance with the law of other coun-
tries, e.g. German Handelsgesetzbuch secs. 658, 659) that compensation for mis-
sing or damaged goods is to be computed on basis of the value that the goods
would have }Idd if they had been delivered at the right time and at the right
place. This rule does not exclude a considerable variation in the assessment
of damages for value, nor the awarding in exceptional cases of damages for
further losses. See Selvig, Erstatningsberegningen ved lasteskader (Handelshog-
skolans 1 Goteborg skrifter 1962: 2), 1962, especially the English summary at
pp. 5o ff.

8 Lasaen, Haandbog 1 obligationsretten, almindelig del, grd ed. 1917—20, pp.
404-12, Almén, Om kdp och byte av lis egendom, 1st ed. 1906-08, 4th ed. by
Iiklund, 1960, § 25 at footnotes 1-12, Ussing, op. cit., pp. 164 f., 167 f. Sce Rodhe,
Obligationsrdtt, 1956, § 28 at footnote 20.

* Ussing was aware that this opinion had been criticized by Rabel, but he
nevertheless maintains it, though without giving any specific reasons, sec op. cit.,
p. 165.

! See Jul. Lassen, op. cit., p. 405. Ussing, op. cit., p. 164.

* Rodhe, op. cit., § 28 at footnotes 11-1q.
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iting damages. Other writers have adopted this principle as well.
In Scandinavian, as well as in German, legal literature the prin-
ciple of adequate causation is often brought up with regard to
one special question which had already caught the interest of the
Roman lawyers, the problem of perpetuatio obligationis. The ques-
tion is whether a seller who is liable to pay damages because he
has not delivered in time is also bound to repair the loss caused
by the goods perishing, through no fault of the seller’s, after the
delay occurred, a loss which generally does not adequately result
from the delay in delivery. In the discussion of this subject, the
principle of adequate causation is often taken for granted as the
main rule for limiting damages.’

A proposal for limiting damages considerably has been advanced
by Professor A. Vinding Kruse.* At the same time as he accepts
the limits contained in the theory of adequate causation, he wants
to restrict compensation for individual loss more than this theory
admits. His ideas have certain affinities with the older proposal
of limiting compensation to “normal loss”, but the main result is
more connected with that found in French and Anglo-American
law. A party entering into a contract should at the time of its
conclusion already be able to foresee the risks that he runs by the
contract, even in case of breach. The consequence is that damages
should be limited to the loss that is normal, il such a loss can
be estimated, and if not to a sum that is reasonable in the circum-
stances. This principle should apply not only in case of strict
liability, but also when the breaching party is guilty of fault.®

Under Scandinavian law, damages can be reduced if the party
suffering the loss failed to take reasonable measures to reduce the
loss.% Damages can also be mitigated because of the contributory
negligence of the plaintiff.” The main scope of this latter rule
is in the law of torts,® but it is supposed to apply to the law of
contracts as well. The relationship between these two principles
is not very clear, but it has been suggested that the former prin-
ciple is the primary one, as it fits more closely into the general

® See particularly Hult, Juridisk debatt, 1952, pp. 137-81 with references,
Karlgren, T.f.R. 1955. pp. 361-85.

Y Misligholdelse af ejendomskob, 2nd ed. 1962, pp. 15-19, 25-35.

® Op. cit., pp. 33 f. Cf. also Gomard, Forholdet mellem erstatningsregler i og
wden for kontraktsforhold, 1958, pp. 853-60.

" See, e.g., Ussing, op. cit.,, pp. 167 f., Rodhe, op. cit., § 46, footnote 2.

" See Ussing, op. cit., pp. 166 f., Rodhe, op. cit., § 47 at footnote 36.

* See Gronfors, “Apportionment of Damages in the Swedish Law of Torts”,
Scandinavian Studies in Law 1957, pp. 93 ff.
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pattern of computing damages.® Under this principle, damages are
reduced with a view to the specific action which the plaintiff
should have taken but did not. The principle of contributory
negligence should then be applied only when there is not sul-
ficient ground to establish the relevant action of the plaintiff and
its results. Mitigation because of contributory negligence generally
results in the apportionment of the loss in two fractions, one of
which is to be borne by the defendant and the other by the plain-
tiff.

It has lately been suggested that the methods of limiting damage
by the criterion of adequate causation and by the principle of
contributory negligence should be supplemented by others. One
such method, proposed mainly for the law of torts but illustrated
largely by examples drawn from the law of contracts, uses the
notion of “plaintiff's own objective risk”.! The plaintff is sup-
posed to bear the risk of certain kinds of losses himself, including
those due to the fact that property damaged was particularly
valuable, regardless of the fact that there was no contributory
negligence and even if there was adequate causation in the strict
sense. It is likely, however, that other writers will regard this
limitation as being just one aspect of the principle of adequate
causation, which is then taken in a wider sense.

In Scandinavian law, particularly in the law of sales, liability
to pay damages is strictly separated from other remedies for breach
of contract. Havning, which 1s here translated as “cancellation”
of a contract,® means that each party is relieved of his duty to
perform—in the case of a seller to supply the goods, in the case
of a buyer to pay the price—and what has been supplied or paid
must be returned.3 This remedy may be coupled with liability to
pay damages, if the conditions for such liability are fulfilled, but
can also occur separately. In this way it is possible to keep the
conditions for cancellation and the conditions for liability to pay
damages entirely apart, which is in fact what is done in the law
of sales. Cancellation is generally subject to a test of fundamental
breach of contract, whereas liability to pay damages 1s sometimes
but not always subject to a condition of negligence on the part
of the defendant, as will be explained more fully later.

® Rodhe, op. cit., §47 at footnote 39.

1 Trolle, T.f.R. 1965, pp. 24570, cf. the same author, Risiko og skyld, 1960,
pp- 862 ff., and U.f.R. 1965 B, pp. 145—9.

2 Cf. Uniform Commercial Code § 2—-106 (4).

* The same remedy is called “to declare the contract avoided” in the Uni-
form Law on International Sales.
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There is hardly any counterpart in Scandinavian legal theory
to the German attempt to throw doubt on the principle of dif-
ference by establishing its consequences when there are concurrent
causes of the same damage.* It is admitted that the rules regarding
concurrent causes may be hard to reconcile with the principle of
difference, but the issue is generally limited to this separate prob-
lem.? On the other hand, it is sometimes stressed that the principle
of difference must be adjusted in various ways, with regard to
difficulties of proof and also on material grounds, in order to
allow for the details of special rules. This device makes it possible
to include practically any rule regarding assessment of damages
within the conceptual scheme provided by the principle of dif-
ference.b

THE SCANDINAVIAN SALE OF GOODS ACT

Rules regarding Damages

Three main types of breach of contract are treated in the Scandi-
navian Sale of Goods Act: the seller’s failure to deliver the goods
at the time agreed (sections 21-27), the buyer's failure to pay the
price at the time agreed (sections 28-32), and defects in the goods
(sections 42-54). It is clear that the same principles for assessing
damages are to apply in all three cases, with such adjustments
as are necessary owing to the differences between the situations.
It is also clear that the principles for assessing damages are the
same regardless of whether the sale was a commercial one, i.e. both
the parties were merchants who entered into the contract for their
business (section 4), or not, and regardless of whether the sale
was for generic goods or for specific goods, two distinctions that
are important for other questions within the law of sales. The
conditions under which a claim for damages arises are, on the
other hand, subject to rules which differ according to whether
the obligation is of a generic type (including one to pay money)

‘ See, however, e.g. Ussing, Erstatningsret, 2nd ed. 1947, p. 170 (regarding
the law of torts), and A. Vinding Kruse, Juristen 1958, p. 299; both deal with
the question very briefly.

5 The issue is treated at great length by UIf Persson, Skada och virde, 1953,
especially pp. 135—261. Cf. Rodhe, op. cit., § 28.

¢ See particularly Rodhe, op. cit., §§ 44—7. This view has been criticized by
the present writer, Nordisk Firsakringstidskrift 1957, pp. 248-58, as leading to
a complicated statement of the rules and obscuring the practical issues. Cf.
also A. Vinding Kruse, Juristen 1957, pp. 298-302.
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or is one dealing with specific goods. In the former case there is
strict liability, in the latter case liability is based on fault, but
in both cases there are certain modifications of these principles.”
The principle for computing damages is the same whether the
contract is cancelled or not, although the application may differ
considerably in these two cases.

From these rules it is possible to infer that the legislators in-
tended a general principle for computing damages to be applied
in all cases where damages are awarded. This conclusion is sub-
stantiated by the legislative materials which, in addition, have
some remarks on remote losses.® The Danish materials contain a
statement regarding the limits of damages which echoes the views
of Jul. Lassen.? In the Swedish materials it is said that damages
do not cover such loss as is entirely unforeseeable.’® The extent
to which the Swedish legislators considered themselves bound by
general principles for assessing damages is indicated by the rejec-
tion of a proposal in an earlier draft, according to which the
buyer should be compensated for special expenses due to a defect
in goods bought, regardless of whether he had a right to other
damages. The reason given for the rejection of this proposal was
that it was impossible to draw a line between such compensation
and damages in general.! A special limitation of the right to
contractual damages follows from statements in the legislative ma-
terials, according to which the rules regarding liability for delects
in goods do not apply to injury to person or to property caused
by the goods, since liability for such injury constitutes a general
problem not peculiar to sales.”

” For generic obligations, there are exceptions for force majeure and similar
events (secs. 24, 30 and 43). In case of delay in the delivery of specific goods,
the seller is liable only for negligence, but he has the burden of proving that
there was no IICC’]Ig‘E‘I](‘f_‘ (sec. 2g). When specific goods are defective, the seller
is liable if the goods lacked a quality that could be considered to be guaranteed
or if the defect arose after the conclusion of the contract because of lack of
care on the part of the seller (sec. 42, para. 2).

% See, e.g., the Norwegian materials, Motiver til udkast til lov om kjob, 1904,
P- 37- .

¥ See Udkast til lov om keb, 1904, p. 47.

W N.JA.II 1906 No. 1:1, p. 8o, In an earlier draft the regular expression
was that “all damage” should be compensated, but this expression was criticized
and eventually rejected, because it was considered to give the impression that
even entirely unforesecable losses were included. See N.J.A. IT rgor No. 1, pp.
b9 f.

1 N.J.A. II 1906 No. 1:1, p. 79. Cf. Almén, Om kép och byte av los egen-
dom, vol. 2, 1908, § 42 at footnotes 103-14.

® For Swedish law sce N.J.A. Il rgo6 No. 1:1, p. 8o, for Danish law, Udkast
til lov om keb, p. 70, for Norwegian law, Motiver til udkast til lov om kjob,

p- 58.
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The only yules which are veally informative eoncern changes
in the market price when a sale is cancelled, Lo section w5, which
deals with failvre o deliver goods, the damages, lving when thore
is mo evidence yegarding e actoal loss of he buyer, are stated
o molnt 10 the sum by which, at the time when delivery should
have been made, the mavket price of 1he goods exceeded et
agreed wpon in the contract. The corresponding rale for non-
payment by the buyer s that damages shall amount 10 the sum
by which the agreed price of the poods exceeded the marker price
of the gonds at the tme when the bayer came into default (sec-
ton o). Section g5, which vefers 10 delocts in the gomls, stales
that the same principle as is Tuid down for failire b cleliver shall
correspondingly apply in ense of a defeer,

From these rules ie appears thae damages are lavgely concerned
with the eflecs of changes in the price of poods suld, Conversely
it [ollows that unless a party s entitled o damages, he is not
entitled 1o compensation for losses doe 1o clumges in the market
price. In sections 2 and 44 it is stated that when there is a defect
the buyer is entitled w3 veduction of (e price corvesponding
Lo the defect. This particola: vemedy, like the German Minderung,
15 not considdered o constitnee damages in the wechnical sense sl
15 awarsded regavdless of (he special prerequisites for damages 3 Jp
does not cover loss due 1o 3 rise in the marker price of the goods
delivered,

The special vales vegarding changes in the marke jprice {src
tions ¥, g0, 45) were considered 10 be justified by their practical
importance and by the fiot that similar rules conld be Found in
earlier stataies Trom other couniries, However, in Scandinavian
law these roles are suppased only 10 crente presumplions, and
therelore cither pany can prove that the loss is greater or syalbley o
Reduciion of the price was @ new remedy, a0 least in Danish and
Swedish law, ban ir wis poimied our dhae it was admited in Most
legal sysioms,s

From sections 46 and 55 i appears thag o party who iy taken
cire ol goods in the other party's interest {in the seller's case when
the Buyer vefuses 1w aecept them, in the buyer's eose when he has
rightfully rejecied ihem) is entitled 10 compensation for such care.

*CLodnfra, poogq a1 fooinote g See fisther Raclle, fnfra, pp. i 0,

® Eee fuer Sweilish law N A I sgos Ko, g 1, pp. 01T,

PO rin, ppe 96, Eastivr there had e vosidevalile reslsinmes g the
intencduetion of clhis remedy: see NoJA. M orar Ny, e B il of. Alindn,
TR vy, pooans.
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5 JAN HELLNER

This vighe exists even where a breach dacs not give vise 10 a claim
for damages in the technical sense, and it can be inferred thin
it does nol constinate damages i Lhis sense.

This survey shows that although the German principles were
by no means accepted uneritically in Scandinavia, at the time
when the Sale of Goods Acts were passed they strongly intluenced
the attitndes of the legislatos, Whenever dinmages are awarded,
they are supposed 1o cover the whele loss, and the rules are ac
cordingly based on an allovnothing principle. 1T a party 15 o
have compensation for incidental expenses cioosed by the brewch
of the other party, he is also to have compensation for losses due
o a change in the market price, for logs of profits snd for exir-
ordinary expenses, The only exceptions are the reduction of the
price, sl compensation fo care of the goods in the interest of
the other party; these ave not considered 1o constitate damagres
at atl, Although the legislutive materials carvy the sssumption that
there are some Hmits 1o the liability for unforeseeable losses, it is
very uncertain what these Jimits are. As has appeared, legal wrilers
have suggested varions kinds of limiw, and the courts have con-
siddered themselves free o inlroduce such restrictions as seem suit-
abhe 1o them.

The restrictions on contractual damuges based on the duty o
ke reasonable measares 1o reduce the loss and on contribuatory
negligence, which have alreawdy been mentioned, apply to the liw
of sales as woll. 1t is also sometimes said that the grool of remote
loss may be so diffioult as in praciice 1w exclude compensation
tor 1.0

The Practice of the Swedish Gourts

Stalements reganding the principles for asessing damages are vare
in Swedish cases on the bw of sales. Such as are 1w be found dae
mostly from the first years that the Sale ol Goods Act wis in force.
Al that time there were important problems of principle that
were not yel settled, and actions regarding the Inw of sales were
nut uncemmen in the courts, The sitvation bas Iogely changed.
The most importang problems of principle have been setted, and
litigation coneerning commercial sales is rare in the courts, since
wnsl cases go 1o arbilratons.

Statemaents of principle regarding remote Josses follow Admén's
opinion [airly closely, The point risad is whether the loss ex-

¢ Spe for mnample Almén, ofi, oft, §o2g at fotnore 5
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~ceeded thar which the debtor should reasonably have foreseen at
o the time of the conclusion of the conmae,” There is, however,
oo evidence that any attention §i paid 1o the Gact whether the
: ":':-_dthlm' wies ol faull or was liable orespective of faeln But since
oo the isue 15 put i such general wrms the result is not, in iself,
o very informative, Inoany case, the consegquences drawn rom the al-
o deged principle do not tend 1o restrict dimages o any considerabile
o extent,
o Inowhat Tollows some practical problems connecied with remote-
- mess ol damages will be mentioned.
I a buyer pays damages to o second buyer to whom he has
~owold the goods, and in his von claims damages rom the first
w_"_i seller who is in breach, the position wken by the courts is that
- the Joss of the Tist buyer &5, in principle, w be compensated. The
s applies Loeoa peaaley that s paid wothe secomnd buyerd Such
< claims have, however, been dismissed in some cases, without i
- always being clear whether the reasen was that {0 was noy sufs
~ ficienty proved that the first buyer was really lorced 1o pay the
damages or penahy, or thut he could have avoided e Joss by
a cover ansaction when the seller failed bim, or that the seller
could not reasonably have [oveseen that the fitst buyer would have
o pay damages or a penaliy of the sice actually reguived

A similar problem avises when the buver does not pay and the
seller cancels the contrace and pays damages to a subseller or 2
commission 10 a third paty. The position taken by the Swedish
courts appeans w be similar 1o tha just mentioned: the loss is o
be compensited, but subject to conditions regavding proof, pos-
sibility of avoiding the Joss, and loreseeability.

Anather question is whether @ buyer is entided w compensition
for the profit that he would have made by selling the goods Lo
a second buyer. The general position of the Swedish courts seems
to be that such a loss of profit can be compensated, although
the defence that the loss could be avoided by @ cover uansiction
is olten available® The plex thar the lost profits on the secondary
sale should not be compensated becavse they were unloresecalily

Foagy MOLAL oph wp# NOLAL Bog [Court of Appeal). sgeg NJAL gBG (dis.
seniing opinion of Kaenaer and Sumdbong, [J0 of, el N, JAL gl (i Essiceninig
opinion of Wedberg, | OF, Redhe, of. e, § 5B fooincle zo

Toamig NJAL ey s NULAL 847

ol N A A N Gf agee NOLA, ggu ol ol NUAL fiag, 1geg NA.
2l

fages NoAG sy, enf NLAG Gen, i NULAL i

*oagoy N.JAL q45 e NOLAC B9, mqis NLAL ven e NLAL ssL
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fio  JAN HELLNER

high does not séem 1o have been presented 1o the Swendish courns
in the reported cases,

T the same way a seller can be entitled 1w compensation for
the profits that he woukd have made on the sale, In this case he
ean less often be met by the defence that he could have tesold
the goods, since if there is a limited market the seller can oflen
claim that by a resale of goods once sold he dimenishes his other
passibilities of selling goods of the same kind, In Fact the cours
seem to be generous towards the seller when he claims diomages
for loss of profits?

If the buyer is o employ the goods in his business and thas
does not buy for resale, he is generally entitled to compensation
for special expenses and for interruption in his business if the
poods have not been delivered in time or are deleetive? There
does not seemt o be any cise where the seller successfully con-
teneded that he did not foresee thaw the breach would cause Lhis
kind of loss. Iv must be kept in mind that mjury o the person
or property ol the buyer is in general pot subject o the o
iractual liability founded on the ko of sales®

A corresponding problem on the seller's side i whether he i
entitled o damages heciuse he does not receive payment of the
price in time and therefore suffers a loss. This problem SO TS
arises when the sebler is 10 convert the money into another cur
rency and there is an mnfpvourahle change in the rate of exchange
after the agreed time of payment. In such cases the Swedish conns
have taken a position favourable to the seller; not only can such
a loss e compensated in principle but the prond reguired vegard.
ing Foreseeabilivy is not great® T one cise—a concerning # sile
but adjudicated on a principle thae conkd also be employed m
the law of sales--it was suggested, on the basis of the legislutive
materials of the Instroments of Debl Aet, that such losses should
be compensated without employing any special test based on
principle of adegquate crsationT

gy NOLAL sof, amy NoLAL v 1guen Mg 248, 1on% NOJAL 1 o, il
afs, cil., § 4 a1 foomaole g5, A cose wheve the sedfer hey vl poods perish sitbeoi
atremping o sesell tem il sceordingly wis denied fulk recaery of Al prrice
is aob MNoLA IR,

Cher, for example, iges NJA. g4 e NAL BEE 1T M. A Bu, dhdn
WAL OB g NOLAC 231, nplh NLAC g, See also Almén, op. eil,, §ag at
foosmote G, Rodbe, of o, § 45 2t uanowe 23,

B Safie, pro B0 ol [oobase o

*oagan MU 456 el MU A epE of, Almn, ofe cid, § 88 [eonole 55
Teadba, ap. eif, §45 a1 fooipnates gi-4 with referoices.

Toaget MAL g4 opinien by Waling T
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Cantracival Danages t the Scandinavion Lot of Sales 61

5t might happen that the seller suffers a specinl loss because

meten,
R

“he has not received his money in e amd his goods have been
*ggized for payment of his debt, or becanse he fuils 1o perform an
~important contract when he lacks the money that was due to him.
There does not seemn o be any Swedish cuse where the issue was
whether the seller was entitled Lo compensition for such a Joss,
© but it seews unlikely that it could be compensated.s

. The impression gained from the decisions now mentioned is
“j;?_':ﬂ;_at the Swedish courts are in general inelimed 10 pive the crediior
Sl damages for any loss that cun be proved, aned recovery s
o only denied where the loss is of 2 kind that 4 buyer could normally
o have avoided by 4 cover wansaction or, in the case of a scller,
- that he could have avoided by a resale, The guestion of foresee-
“ability in the special cuwe is rarely raised, but the reason may lie
- in the scarcity of reported cases conccTing unusually high losses.?

GLENERAL DISCUSSEON

: Farions Kmds af Logies

. The prevailing Gevman and Scandinavian view on assessing dam-
* ages in the law of sales can be summarized as follows. A general
i principle, applicable both to the law of torts andd 1o the law of
. contracts in general, gives the main guidance, This principle is,
however, modified by special vules concerning requirement ol
prool, adeguate catsation, contributory negligence, tailure of the
oo plaintiff o take peasonahle measures 10 redice the loss, concuerrent
- causes of the damage, benefits reaped in conmection with the loss,
Cyestriction of contractual liability to loss suffered by the other
- party. exceptions w o the coniractul liability for injury o person
- or property caused by goods sold, ete. Where the principle [ails
o give sefficient guidance because of Qs vegoeness, it may also
= have to be made more precise in various directions, eg. by the
uige of presumpiions.

It is sulmitted, however, that a clearer view of the issues in this

: *CE Roddle, afe £il,, g5 a0 footnele o, Alindn, afr. ad, 58 Al femnotes
S aens bowith Turther references. According o Almdn such o loss shoudd De

g '-:ml.l.llh:lmmnl enly if the deliror hal S-I.H:d:l-hl veason b foresse it

SR, wgeg NJAL geg. oy NOLAC ggh I none of hese cases [wlich o

o omon coneen sales) did the failure 1o inform about the positbiliny of 1 high
-~ loss dmpair the vight to [ull damages.
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field can be gained by distinguishing hetween specil kinds of
losses. The effect of the modifying rules differs considerably for
the various types of loss, and the questions of policy are alsr il
ferent, Moreover, it will be argued here that the importance ol
negligence as a prevequisite for lability s not alwiiys the same,
There seem 1o be good reasons for applying it i i should be
applicd at all, only 10 special kinds of Joss.

The main dividing lines will be driswn here between compensi-
tion for a difference in price or value, incidenial damages and
comseguentisl damages. The two Pastanentioned expressions are
derived from Anglo-American law, especially from the Uniform
Commerdal Gode,! Lot the intenton is o reserve the ijuestion
of what kind of compensation is to be given undier eipch heading.

Canfensalion for Difference i FPrge

A common situation where damapes are awarded cocurs when
poods of a fungible kind {such as corcals, silk, cotwon, coal, vege-
Gable oils) are rghtlully rejected bocause of non-delivery, late deli-
very, or defect, The damages will then normally consist i com-
pensation for the difference in price botween whist was apresd in
the contract and what was current at the time ol the promiscd
delivery or at smne other date. v s also possible that the dif-
ference between the price agreed and the price of an actual cover
sesaction will constivme the amount of the damages. In the
{former case one can speak ol abstract computation, in the Iatter
ol concrete computation of the compensation for difference in
price.

Such compensation may serve the purpos: of indemnilying the
buyer for the loss ol @ bargam incurred as a resull of having boughit
pomds which later rose in price or for some other Teason were not
o e acguired on such favourable terms, 11 one asumes that the
Luyer has sold goods 1o a second buyer &t o price calewlated on the
original price, and in other similar circomstances, the comypensi
tion can perhaps more cornectly be saih 1o vefer w the loss which he
sulfered by the rise of the market in combination with the breach
ol the contract by the seller. Whichever view is mare appropriale
in the special case, the COMPENSALIon serves Lo locate the risk of
price Huctuations with the seller who s in breach. The compensa-
tion may also indemnify the buyer for a loss that he incurs by

b oBer UGBS 2oqulieaegel, spe—ayigh oL Unliorm Law on [iteraatioml
Salew, aits. He—Bi).
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E_',having' to wndertake the cover transaction at @ higher price in

-?ﬂl:tcr to get immedinte delivery, or by having w procure the goods

.H:l' a market which s less Tovourable than the one in which the
coriginal purchase was made.

- Of course, several problems of am-.mng damiges may arise in
:ﬁlﬁl: cascs, e g regarding the connection between the ungm:nl -
Eu and an alleged cover wansaction, concerning the time and
: manner of a cover transaction on which compensation may
g based, concerning the cifect of delay by the buyer i making
-.E,!.:IP his mind or in giving the seller notice of s decision, con-
~eerning the market and the tme that shall be weken ina account
:_”1{ compensiiion is computed absiractly, amld concerning the effect
~of a demand by the boyer for performance of the contract when
~he knew that delivery was or should be delayed or alier the seller
*gkcl’uu-.! delivery. The principle of difference gives no guidanee for
mxanh'mg these problems, sinee all solutions can be fivted into this
cprincple in one way or another,

; Hur have these |::ruhln::nﬁ any mnnr::'li-:rn wilh e fﬂr‘tit‘l:-ilhll“tj"

e o ol

.:::hmen Em' mmputmmn ol ilhs»u"m :immges. sinee the :mlier st
I@_ﬂ_'w;;uunt on the buyer's choosing the date which is most advantageous
o himsell, From a symnmlm point of view it is desirable 0 con-
-:e*ﬂdl:r such compensation lor a difference in price as o wpe of i
{:ﬂwn and mot Lo distinguish, eg., between compensation based on

l.'hl:: date w!wn the buyer could first reject the goocds and other

If the pr'::'ﬂ rises 1o an unforeseen level Becanse of o war or a
'?_-_.ramtlm event, the seller miy be relieved of his duty e perform
- the contract {or from his lialility 1o pay damages), but this pos
- aibility must be judged according 1o principles of impaossibility,
ﬁ“lj‘ﬂmﬁ‘ majenye, frustnetion, ete. Foreseeability may be relevant m
= deciding the ellect of such events, but m geveral the question s

o8 I English law the welevant dace is when the gomls were of shonhl e
Cdelivere fhale of Gooils Ad, secs g, Kb, e American Thw ie 35 the B when
Sophee basyer lesmaed of the breach (D000 & 2-70%) in Scandinavizn law tlee dale
Cpedven the goecrls shoold be debivered secs. 25, o), acconding io the Uniform
s Baw on Itensational Sales ahe date when the bover caneelled e conract
;'_ - far, H.}} anned pooording to dhe ooy dralt of the sone law the daie when the

*-‘-'-,\ rsi l;rn;umf. eatitledd o emneel 1he soatina {arl. l_}ﬂ} See Turther Rackhe,

0k -.mj'-m Y
ﬁl.).]ﬂﬂ the other Biinael, veparding the view of Kabel, sufoa, po g8 00 Togl -
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then whether the event could be {foreseen, not the rise of the prices
i eonsequence of the war or similar event.

IT it can be gssonel thie neither the principle of hiflerence
nor the eritevion of foreseeability gives any guidance Tor the selu-
tiom al the problems arising here, the next guestion will be whit
comsbderetions are relevant One may point o the measure of froe
dom of choice {whether to reject the goods or 1o demand per
formance) that should be given 1o the buyer, the measire ol ac
tiviey thint should be demanded from the bover in order to keep
the seller informed of his decision, the visk that either party will
specutate at the cost ol the other, and, pevbaps above all, the
desive 1o keep he loss as low as possible from the point of view
of both parties and of the community as 3 whole, The outcome
will be found in rules regarding the dae for computation ol ab-
steact damages, the duty of the buyer 1o reduce the Joss ol the
seller by a cover transaciion, el

A specinl question is whether abstract compensition for dif-
levence of price shoull be awarded even il the seller can prove
that the buyer's ks was smaller, becrose, eg., he made & lavour-
able cover transaction,! "The answer o this guestion will depend
on such considerations as whether it is permissible for the buyer
o profic from @ breach of contract by the seller, what advanrege
can be gained Ly having strict evitevin thay cannot be rebutied
by atiempts 1o prove that the loss was smaller, ete. But one should
not try o answer this gquestion by invoking a principle that the
value of goods should be in a special posivion as regands compensa-
| peim, ™

The problem of concurrent cavses 35 probably not very im-
portant in this field. Another macter, which has also troubled
those who want 1o apply the pringdple ol dilference consistently,
appears to be maore signilicant. The damage may comler a benelit
as well as a loss on the buyer, ep. il by she cover transaction he
saves Lransportation costs in comparison with the oviginal oansac-
tion, Regardless ol what may apply to other cises where the dam-
age corders benmelits as well s Josses, there doos not seem io b
any reason why the expenses saved should rot be taken into ac
pount in this case®

Compensation {or a difference in price will generally be awarded
in Scandinavian law in the cases where it is fmportant, ie, where

COE sufma, fieogq oA foodnide 4, o Ry Al leednome g
ECE, on the ather hand, the German wiiters cited sufea, pp. =48, hir L

® .00, BE gtz . !
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Contractwal Damages in the Scandinaian Law of Sales G5

g_”li“im [luctuations are common. Goods for which price fluctustions
©are common ave generally sold as generic goodds, in which case
Aiability does not depend on negligence.

o I goonds are sold as speciflic goods, on the other hand, the seller
15 generally liable anly for negligence (although the details of the
- rules differentiate between failure 10 deliver and Ine delivery, on
1 the one hand, and defect in the goods, on the other hand).? This
=iameans that the risk of price fluctuations will lie on the seller who
is in breach rather thin on the buyer who is the agerieved party.t
o Indiscussing this rule we may list consider the situation where
- the failure w deliver in time or the defect is not due w mishap
o which has happened 1o the goods. The yule applying 1o specific
; %‘;Enﬂdﬂ seems o be ol doabiful value in this sititation, and a1 Ty
Soeven in some cises have the consequence that the breach leads
o oan advantage for the seller. suppose that the seller has sold a
o machine at a price which at the tme of delivery tums out o be
- Jow and that there i o defect which the buyer cannon repair,
- The buyer icjects the gomils, Then he has o buy another machine
ot a bigher price. Mowever, the seller, who manufactures such
**-'*}rnad'l:inm, may repair the delective one wmd gell i at an enhance:d
‘5 figure, because ol the vise in prices, The situation may be rather
Eh.:_:':"1'm'l:'lir111|!1|'u-1'11|, but nevertheless it is a typical example of the possible

 be liable 10 pay compensation for a diflerence in price even il

- he was not negligent.

I we consider naxt the situation where specilic goods have been
destroyed or damaged moan zecident, the rale thae the seller ix
- not liable even w puy compensation for the difference in price
- omay seem betwer justified® In such g case—at least il the burden

- of proving the aceident lies on the seller—there is livde probabilivy

" When there s detay o the delivery of specilic goods, the seller is Yinlle
cemly for negligeses, bt be Bas e bunden of proving than there was no neg-
oo Bgence Saandimavion Sabe of Goods Aot sec, 295 When specific geods are defec-
oniwe, the seller 08 liakle vy 00 e ddefect arcse aler the conclusion of 1he
SonocomniTact becanse of lack of eare on he Pt of the seller, oo iF the gomds Tacked
A quallly thae couled be consiclered 1o be granantend (Sale of Gosds Act soe ga,
para. .'vl:lr (M Aufira, - Ir',l'l oo 5.

L ® As pointed out belore, the reduciion of the price docs not cover Joss due
;ﬁ:ﬁ_ e a chonge in the price after the conclusion of (he mnesn

3k ®This vesnle s weacha! cven amiler the comman law, e Lnglish Sile ol
et Crondls Act, sees, 6, 71 LGS §e-Gey. O Rowdle, ingra, P 46,

B = dfazyy Savwd. Sted. iw foiw X
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that he may draw an advamage Trom the Bl that the poods are
not delivered or are defective. Bot ie stll seems open o donb
whether the risk of a change in the market price shoold Tie on
the buyer, The main loss due w such an accident is not allocaved
by the riles regarding damages at all i by the rales vegurding
passing of risk. I the risk has passed o the buyer, he s bound
1o pay the price to the seller, and there will be no gquestion of
lability of the seller av all. The problem now discussed cin theres
fove arise only when the risk has not yel passed on o the buyer
when the accident cccurs, and it relers only w the amount which
exceeds the price of 1the goods, since the seller will always bear
the risk of the price. Shouk! one have a son of extra rule of risk
which applies o the difference i price, gencvally doe 1ooa rise
in the markei® "The reason oo |1:n'i11g stich a rale 15 apen 1o doalbt,
and indeed there is o strong argument against it Since the seller
normally covers the visk corvesponding o the price by insurance
on the goods, it seems most suitable that he shoold eover in the
same way the vish for a loss due o rse n the price, which at
least i meost cases should be casier for him e do than for the
lauver.

The circemsiances now mentoned sugpest that the restriction
of the seller's bnbility for a difference in price 1w @ses of negli-
gence under Scandinavian law depends on a Bulse analogy {rom
vorts and from such contracts where the sinstion resembles thit
in tore, In other legal systems o basis—which is no steonger-nay
e found in the principle that a contracy which refers oo non-
existing thing is void? The problem fooks different 30 we realize
that the compensation now discussed presents o special, limired
probiem which should not be isolated from the rules regarding
passing of risk. In Scandinavian legal theory it is often sand tha
the main principle for labilivy w pay dameages i te Law ol sales
15 the neplipence rule, as appears in the rules regarding the seller's
dury 1o deliver specilic goods, and that the sireict liability imposed
for generic oblignions is explained by the freedom of cholee in-
herent in fullilling such an obligation. But even il it is sdmireed
that the peculiar features of generic obligations constitute an -
portant reason for imposing strice liabilivy, it s nevertheless pos.
sible that this reasem is only a sobsidiary one: the suitable main
principle appears within the field of generic obligations, and the
less suitable rule vegarding specilic obligations is acceptable only

1 Mg Coele efadl, arn e, English Sale of Geeds Act, sees. 6, 5.
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becavse i ds praciically less impertint and can be sel aside Ly
various devices (the most importint one in Scandinavian Taw being
the lictivious guarantee of the gqualities of goods admitied by sec-
ton 41, para. 4, of the Sale of Goods Acth? The fact that standayd
tomiracts dn the law of sales often have widely differing rules
may, of course, also obscure the issue regarding the sLrtlory rules,

IU we now torm w the sitnation where the buyer fails 1w pay
the price in tme, the position of the seller in cliiming & compensa-
tion dor a difference in price is in many ways similar 1o thar of
the buyer just discussed, The issue is mainly the allocation of a
risk ol a change o the marker Price. But no question vegavding
a diflerence between sales of generic poods anid sales of specific
goods appears in Scandinavian Jaw, since e SEATlingG point is
that the breach of conwact by the buyer consists in the failure
e pay the price, which concerns a generic obligavion and as such
i subject o sirice lability, No question of alleviating the liabilivy
of the buyer where specilic gomds perish after visk Das passed 1o
him can therelore arise.

As it the similar case of the seller's breach ol comiract, the
amount of compensation will depend targely on the imporianee
atteehed 1o keeping the ioial loss of the partics as low as pemsible.
Bt the relevant considerations are not entirely the same in botl
situations, When deciding whether one should impose on the
buyer a dury o proceed w0 o cover trinsaction, one st take
mio account the imerest that he may have in procuring exactly
the goods which he had bought from the original seller. When
judging whether the seller should be ompelled 1o make a resale,
o such consideration is velevant, since all money is the same;
amd fromm this point of view it does not make any cillerence
whether the seller cancels the original sale and resells the goads
ta anather buyer while claiming demages for the dilference from
the first buyer, or adheres w the oviginal contract and clains the
price. In both cases e will be dependent on the solveney of the
original buyer Tor securing the profit from the teansctian, In
other respects, oo, i difference between the buyer's and the seller’s
positions will appear. 1t is often most convenient Jor he Truyer
to reject the goods and make a cover transaction when the seller
does not supply the goods according o e contract, wheress for
the seller the stnplest way ot is to ofler the goods to the Luyer
and demand payment of the price. The conclusions driwn from

L supra, p g, footnmo
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these circomstances may, however, differ. One line of argument
is that one should not deprive the seller of the opportunity of
claiming the price, which is the most convenient remedy for him.
Another possilile view is that the law most prevent the seller fram
using his convenient remedy and foree him o make a resle,
wherever it is possible, in ovder 1w keep the loss of the parties
ag low as pessible. The former line of reasoning appenrs w be
natural o Scandinavian lawyers, whereas in the United Stares the
Uniform Commercial Gode is very strict in imposing on the seller
the duty to resell the goods whenever passible, 2

Incrdenital _Llnm.ﬂggl,':

By incidental damages is here undersiood indemmification for
chivnges, expenses and commissions incorred for tiking care of the
goods when the other party is in breach, or loy effecting a cover
transaction or 4 compensatory sale or otherwise as a result of the
breach of the other party.! The intention is not to investigae
in detail what costs are 10 be indemnified under this heading but
to discuss on what principles damages should be awarded.

The principle of diffevence may be of considerable importance
for deciding when such costs should be indempified. When a ity
is entitlesd o dinmages for the prolics which he made on the original
eransaction, he should not be allowed 1o claim damages {or such
expenses i he would have had even i the origingl comiract had
been correctly perfonmed, since bhe would have had 1o cover such
expenses out of the profit made on the contract.? Whether such
expenses shonld be indemnilied can thereiore be decided on the
basis of a comparison between the situation as it would Dave
been with corvect perfommance and the sivaation as it is alier
the breach of the contract,

I other sicoations, however, the principle of difference cannot
be applied in order o decide whether incidental damages should

W The VLG, albows the sclley o elaim the price of e gowds only i he
“ia mnable after reasmsnlibe efford to resell dhem at o vessonable ptee o the
circiinatances reasonably indicoe thar such sm effors will be unovailing™,
§aqon (i) (a) The Saodivavian Sale of Coods Aol gives no indication of
any dudy of 1he seller e sttempe 3 resale, The Uniforem Law of Intcmational
Zales has parallel rules for the seller g ihe buver, shivoe the buyers duoey
Br wwike o ocover brnsictbon and the seller’s duasy e resel]l bots depend oo
siwch @ trmsaction: being i conlonnity with wsage and rensmably possilile
tree gzs anr. i, pari, 1%,

POE LLCLC -0 conoeming seller’s dncidenial damages and § 2715 con-
ceming buyer's inciden il damges,

TOCE Abmn, ap oty £ 25 0t letnetes gep-Gu, Bodhe, ofn cdls § 45 2t footaoics
LG-2h,
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Contraciual Damages i the Scandinavian Lot of Sales iy

be given. Suppose that a buyer hos made an unprofitable bargain
becanse the price of the goods fell afer the conclusion of the
contract, but thar the seller s in breads and the Loyer caneels
e contract. The buyer should then be allowed o claim inci-
dental damages without regard o the Tt that he has gained an
advantage by the seller’s breach, which enabled him o cancel an
unfavourable conuac® Neither the principle of dilference nor
general rules regarding benelits connecied with # loss seem re
Jevimt here, The most inporiant consideration appears to L that
if the seller could ser off the benelin which the buyer makes by
cancelling an unprofitable contract, he coubd let the buyer bear
any expenses, as Jong s these would not exceed the smount that
the buyer saved by being rebieved Trom the contractt

Questions of foreseeability seem 10 have lintle scope when as-
sessing incidental damages, sinee Cosls of the kind here contermn-
]:.lju_:!d are regularly foveseeable, On the other hand, an important
question will often be whether the party aggrieved acwed weasons
ably or not. It may be a matter ol dispure whether wny parciar
EXPENST was reasonalle, say lor a journey for negrolintions wilh
the other party or lor disposing of the goods as guickly s pos-
sihle.

The role of negligence may be disoussed for this cse, oo, A
survey of the Scandinavian rules shows that in maost cases negli-
genee is ol a prevequisiie. Where liability is strict, the party in
breach will have 1o indemnily special expenses along with other
loss suflered by the plaind(l 17 specilic goods ave sold amd the
buyer rejects the goods, he i entitled 10 compensation for his
expenses Tor care apid custody of the poods (secion 55 of e
Seamdlinavian Sale of Goods Ac) In the sione way the seller may
be entitled 1o compensation for £xXpenscs which he ipcurs when
taking care of the goods in the interest of the buyer (section gh).

The remaining cases ave those in which the sclier is now siricily
liable and at the same time either the buyer does not reject the
goodls {because he bs not entitled to rejection o because he pre-
fers not to avail himsell of this vemedy), or the buyer bras ex-
penses which are not pnmedinely velated o the cire of e
goodds, Even in some ol these cases the buver may be entitled 1o
compensation for expenses, The yeduction of the price (sections
42, 45 of the Scandinavian Sale of Goads Act) must be considered.

* Almdn, however, oppases Lhis rube, soe ol el Bon Al [l nates G5
o Cf. Arsholm, T8 gy, ppe 54 L
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The diffevence between this remedy and incidemial damages may
often depend chielly o the characier of (he gomds and of the
delect. 1T potatoes which have been sold are delective and canpo
be wsed dor hupan consumption but only as food lor pigs, a
proportienal reduction ol the price s a suitable remedy and in
a sense dhe primary one. But i wood prodocs contain 100 much
maisture, the primary compensition 1o the buyer 5 the oo of
drying the poads, 12 machine has a defect, the primary compensa-
tion s the vost of repairing or exchanging the defective part. It
is ot impossible that the courts will award compensation [or
such expenses under the heading of reduction of the price® As
sabdl eavlier, reduction of the En'im ix availphle whenever there is
a defect, whereas Fiability to pay damages for a defect generally
presupposes negligence. There does not seem o be any reason
why compensation lor the expenses now mentioned should be
awarded on other conditions than those typical for cases of reduc
tion of the price.

In view of these chrcunstances it seems justifiable 1w 1ake the
vather msignilicant siep of giving the buyer as well a5 the seller
the vight we clinm mncidentol damages vegardless of negligence, as
was proposed vegarding defecs in goods in the Tist dralt of the
Scandinavian Sale of Goods Act. The oriticism then raised=that
it was impossible 10 distingoish soch damages Brom other damages
=was surely exaggerated.

Consequeniial Damages
It has been avgued that questions of foreseeability bave no grear
importance {or the kinds of loss so Tar considered, ancd that Habil-
ity for such losses should not depend on negligence. 1f this view
is accepted, it follows that the main scope both of foreseeability
andl of negligence s 10 be {ound i the Josses that are yet o he
comsidered,

Fven among these losses i seems necessary (o distinguish De-
tween several types, lor which different considerations apply. In
whot Tollows, the main Line of division wifl be deawn between the
seller’s and the buyers sitoations, Concerning the buyer's situa-
Hon, one can distinguish between cases where he has bought for
vesale and through the breach of the seller incurs liability 1owards
the second buver or loses a E:H'[hﬁt, cases where he bought the
wnls to use them in his business, and cases where he bowght

Pohee, ogn, igiig NAL 2Rg (Cournl of Appeal). where the courn appears o
hawve been generous o the plaingiff in assessiog (he reduction of the price.
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them s a private copsamer. Concerning the seller's situation a
distinction will be made between cases where the contract is can-
celled and those where 10 is noL

{1) When the buyer buys for vesale, it is often possible for him
o cancel the oviginal contrier when the seller is in breach {ie o
reject the goods) amd make a cover transaction, and the very pos
sibility that he may make an imporant prolic on a resade, or meot
heavy liability towards ihe second buyer, may be a special reason
why he should cover, Accordingly, the main consideration in this
case—as i the case of compensation for o dillerence in price—
will he whether the buyer should have made a cover transaction
or not® Where it cannot be held against the buyer that he Tailad
o cover, he may consequently be entithal 1o compensation for
Inss of profits or lor damages paid 10 the second buyer.

The situption may then be that the seller did nor know or
should not have kpown that a cover fransaction was impossille
in case of his breach, or tha the proliv en the resale [or the dam-
ages due 1o a failure w Tulf] the second conwracy) would be wn-
vsually high. Tre the first case the buyver generally conld not foresee
the possibility of such a loss either, and there scems o be no
repson o ler him bear the los alone, Only in the second oase
does there appear 10 be any good resson for taking inte account
the sellers lack of knowledge regarding the possibility of a loss.

When the buyer buys the goods Jor wie in fiis frusiness, as may
be the case with a machine or with raw materials, the possibilivy
of cameelling the contract and making a cover tansaclion miy
also be relevint But in importne vespects the situation dillers
froen the one just discussed, 1 the contract concerns a machine
or other goods which must fullil the special vequirements of the
buver, the possibility of & cover trapsaction may be smaller than
when the buyer buys for resale. A more important matier is that
the outside lmits of a possible loss, in clveomstances that ave
fairly normal, are so much greater in this case than i the one
considered above. Whether the business of the plainuff will be
interrupted at all, how long sach an interruption may lise, amd
what the effect on the plaintfl's business will be, are matters whaeh
are often entively unprediciable. In the classic case of Hadley
v, Baxendale® a mill had o suspend produciion beciuse a shalt

¢ Mo positien i tiken here oo the isoe whether Bilere o iake nooovweer
pramsaction showld bar the bwver Trom vecovery for lost profitg aliogether, or
vesull in a redoctbon of the damages caherwise duce we bim,

T Supra, [nog7 oo g,
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was ot delivercd in time. The outcome will in many cases depend
on whether the buyer has o spare part or possibly a machine in
veserve. 10 might e argueed dun a buyer hinsell contributes Lo
his loss 10 he makes himsell dependent on a single piece ol ma-
chinery that is to be delivered on a particular day. Yet it wouhil
often be too lard on the buyer o regard him as having contributed
pegligently wwards the loss each tme that he relied on the sellor’s
[ultilting his obligation according 1o the conivic.

Uhe loss can e enlonlated in many different ways, cg. by in-
quiring whitt extrs expenses have been incurred anid whether these
are set off by other expenses that have been avoided, or by com-
pating the profic after the breach with the profic that would have
oecwrred had there been no breach,

In stardand contracts the vight o damages in such situantions
is often limited or even excluded alwgether, and there may be
wove or less pood reasons {or ihese provisions. When discussing
the rules that should apply in the absence of special clavses, i
is hardly possible to follow the lead of the contracts. Not only
may the contracts go wo b n velieving the seller o Lability
for damages, but the solutions will olien depend strongly on the
Lind of goods or irpsaction involved.,

16 the breyer buys the goods for Ris jiveate ponsupiplron, the
possibility of a corresponding loss will ofien be much smaller, or
e loss will be on the bonderline between o pesonal and an
conmomic Joss. 11 there is a defect in o car and the buyer cannot
e the vehicle until the defect has been vepaired, the resull will
aftent be thay he has o ose public ansporl or W conteat himself
with an inferior car which he hives or which the seller places at
his dlisposal, 1f a refvigerator or @ washing machine does not Tunc-
vion, the foss will often consist in extr work ov in personal in-
convenience, The guesiion whether such loss should be compen-
cuteed and how, is aliogether @ different problem lrom the one
concerning the high economic losses fov interruption ol busincss.
A buver may, on the other hand, suller a sulbslantial cconomic
loss Bl the goods cause injury o his person of property. This
special problem will e mentioned Inter.

To summarize the three situations now mentioned, the R
cases where the limits of rontrsctuad dumages canse problems seom
e be those where a buyer has bought for resale and las lost high
profits or incurred hewvy liahitity for damages apguinst o thind
party, and wlhere he has bought gaods for use in his business andl
the breach has gansed his business to be interrupied. To these miy
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be adided the cases where 5 Privite conswmer has suflered 2 faosg

which is on the borderline berween A economic loss and a per-
sonal one,

In these and similar sivuaions there seem to be good reasons
for limiting the damages 10 some sor of nargal o typical loss,
Le 1@ an amount thar seems reasonable when considering the
type of goods, the price, the average loss in such sitations, the
Buyer's general situation, Lis possibilities of protecting himsel] bry
hiving spare paris or spure machines, ene, Albough these situg.
Hons may at first seem 1o be pavtieularly suisahle for considera.
Licns of foreseeability, it seems arguable that the amount of dam.
Mo cannot be decided with regard only o the party in hreac,
The numerous variations in (e plaintifls” positions should be
mlliential in themselves, nor only as reflected in what (he e
fendants knew or should have known. In view of e Fact thi
N most siuations where sucl @ loss vccwrs the contrace will con-
tin provisions regarding the damages, it scems justifiable in the
other cases 10 et the cour decide A their discretion what e
amoeunt should T,

[T in this way damages are limired discrevionarily with a view

o the normal Joss, it js impassible w0 reduce the problem of pro.
tecting the party in breach Against being burdencd with unresson.
ably high damages 10 one of foreseeability 10 the time of the
conchiusion of the contrace or faveseeability ar the time of the
breaci,. Althougl there s good prounds for e view that a
party shouli be able even when Chlering into a contract (o
survey the risk of paying damages thae he incurs by the conrace,
there ave also goml grounds for imposing special care on 2 JrirLy
who after the conclusion of (he fontract learns that e other
Pavty stamds o Jose nsually much through  breach, Op the
other hand, cven i the soljer ticd know at the time of the iking
of the contract that the Buyver might incuy an unusitally high loss
through the breach he should not be deprived of e prossibility
of mitigation of e linbsiliay,

It follows that in the opinion of the present writer ju is i
simple and 100 rigid @ solution to Jet the lmirs of damages depengd
on what o purty did know or should have known at the 1ime of
the conclusion of the contract, The same applics 1o rules which
hold the defendant liahle oy all toss that he shonld have foreseen
at the vime of the breach and 1o rales which impose liability for
ad but the most unforesesslie vonsequences of the breach, The

wizh o Provide a clearou solulion of the wloie problem must
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not close our eyes to the desirability of wkhing into account hoth
what the seller knew or should have Enown at the time ol the
conclusion and what he learned Jater. In addition, all these Tor-
milas do noet restrict damages suificiendy where the loss is wory
high and the seller could foresee the possibility thereol even at
the time of entering into the contract. As mentioned before, the
buyer's position dhonld alse be mken o aecount on oIt owi
eI,

Like foreseeability, the principle ol dilference has comsiderable
jmportance when deciding the bimits of consequential damages,
especially in the cise of ierruption of the buyer's business. The
computation of the less must depend on a comparison beiween
the result of performance according o the comtract anel the result
of the breach, and it will be pecessary 1o look much deeper inlo
the plaintifl’s economy than when deciding merely whether there
was an unfavourable difference in price, or additional expenses
hat were not to be covercd out of profits. The shortcomings of
the principle of difference will, however, appear where the dif-
ference can be computed in several ways, as will olten be the case
when the huyer's business was interrupted. Fhe principle then
Fails 1o provide a ground for choosing between the varios ways

The guestion whether lability for damages should depend on
negligence can vightly be raised for this kind of loss, Even though
a discretionary reduction of the damages may make iU casier o
aceept such liability, it is not sullicient 1o dispense with the whale
problem whether negligence should e o requircment or not, Not
even il the degree of negligence s taken into account when the
discretionary limi are decided cm it be iaken for granted that
negligence should not also be 2 prerequisite for lability lor conse-
guentind damages as a whole, On the other hand, the importanae
of the distinction between specilic goods and peneric goois is
considerably diminished if liability for consequential dimages it
treated separately, The reasons piven [or limiting consceguential
damages apply to sales of peneric godds as well a5 w sales of
specific goods.

No position will be taken here on the issue whether negligence
hould be a condition for liability for consequential damages, It
will only be pointed ont that il consequential damages alone are
maile 1o depend on negligence, we ave back to a state of alfairs
which strongly resembles that which exizred before Mommsen's
principle of difference had been accepred, since the pringiple of
negligence in the law of seles s applied only to “indirect Toss”.
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So far the problem of lalility for injury to pevson or property
cavged {ry the goods (“products lability") has been left aside. As
mentioned earlier, Scandinavian law does not apply the rule of
strict Linbilivy {or defects in generic goods 1o such cases. In the main
it seems destrable o wrear products Hability as a subject by ieself
amd mot regard it merely as a special case of liability for conse-
quential damages in the law of sales, since the whole field is
strongly influenced by considerations typical ol the law of torts,
This is not 1o say that the Scandinavian principle ol imposing
only Hahtlity for negligence is 10 be approved: ihe problem is Lur
too complicated for such o stmple solution.

It must be admitted, however, that there are borderline cases,
Suppose that a part for a machine is delivered and found 1o be
deflective, I the machine docs not function at all with the delee
tive part, it is a clear cise Talling within the law of siles. 1, on
the other hand, the part i put ine wse would injure the machine,
it might be suggested that the case is one of products liability,
But 1t seems havd o find any reason why the seller should be
treated move lentenily in the second siluation than in the [irst.
Some adjustment between the principles therefore seems necssary,

{z) Let ws now turn o the seller's position as vegands comse-
quential damages. I the seller clatms damages for lost profits on a
cancelled contract, the position resembles that of the buyer clainm-
g damages in o similar situation. But as alveady indicated when
discussing the Swedish cases, the seller may be entiiled dlitmges
for profic on the sale, since he diminishes his opportunities of
selling other goods in a limied market. Such profic will generilly
be forescealle to the buver, and since the profit was 1o be pained
by the seller on a transaction witls the buyer himself, he will rarcly
be able w plead that ic was unforeseenbly high or was so high
that it should not be taken inte account

If the seller cannot make & compensatory sale, Le if he must
dispose of the goods in some other, less satisfactory way, the loss
can be computed in different ways, One way is 1o start from the
price agrecd and investigate what cosis the seller Dias saved by
not having o [ulfil the conwract. I is also Posaible to start from
the costs that the seller has bad and add 1o these the profit that
he would have made lrom the coutract. Both methods agree with
the principle of difference. In theory they ought to lead to the
same result, bus owing 1o difficnlties of prool the outcome may
differ. The vole of [oreseeahility appears to be insignilicant.

Normalizing the amount of damages cannot in his case be
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justified by the wide scope of the pessible loss, which was found
in the corresponding case in which the buyer suffered an interrup-
tion in his business. But particularly when goods are to be manu-
factured by the seller and because of the breach by the buyer he
has to suspend production, the difliculties of computing the loss
may be a good reason for normalizing the damages. An important
consideration will be—in this case just as when the seller made
a compensatory sale—what account should be tken of the profic
that the seller would have made on the original contract in com-
parison with the profit that he will make on another contrace
which he will make instead of the first one. This question in it
turn leads to another: What account should be taken of the seller’s
opportunities of selling goods of the kind involved and the price
trends for such goods? Limiting the damages due to a seller in
such a simuation, on the more or less clear assumption that he
will make the same amount of profit out of another contract which
he can perform instead of the one cancelled may be perfectly justi-
fieed if there is a pood and steady marketr for the goods that he
manufactures, But it the market is falling, restriction of indemni-
fication for profits lost on the cancelled contract will hi the seller
Badly and lay the risk of the market on him. Whether the buyer
could foresee this development seems wholly irrelevant, Although
these damages are consegquential, the [oresceability of the loss can,
at least in general, be disregarded.

If ihe seller does not cancel the contract but aceefis pavment,
he will normally make the same prolit as he would have done
had there been no breach, and the main indemnification will he
the interest on the price. Such interest is generally computed on
strict rules which take little account of the individual loss, The
most important question regarding damages for individual loss is
prohably whether the seller should receive compensation for loss
due to a change in the rate of exchange between the currency
in which payment is made and some other cwrrency during the
time of delay. This 15 a rather special problem, which perhaps
should be separated from the principles of sales law entirely, and
be judged on rules intended for this very subject. As has appeared
carlier, there is the primary question whether such losses should
be compensated at all; and, if this is answered alflirmatively, there
is also the question whether any test of remoteness should be ap-
plied to this kind of loss.

If the seller maintaing that because of non-payment or delayed
payment he has sullered a loss by not being able 1o meet his other
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obligations or by missing the opportunity of making another,
favourable contract, it seems very doubtful whether he should be
entitled to compensation for such loss. Even if the buyer was
aware of the importance for the seller ol receiving payment, it
is not obvious that he should have to compensate the loss. This,
however, is a point on which opinions may differ considerably.

In Scandinavian law the buyer’s liability for consequential dam-
ages does not depend on negligence, and there scems to be little
reason to introduce such a prerequisite. Whether the buyer pays
in time or not is generally the result of a conscious decision on
his part, and then the question of negligence does not arise. In
the few cases where there is real negligence—the buyer has forgotten
that the debt fell due or he has misdirected the remittance, etc.—
it seems unlikely that the consequences will be serious. What
might correspond to a test of negligence would be an evaluation
of the circumstances which prevented the buyer from paying in
time, or the appropriateness of the reasons which made him decide
not to fulfil the contract. But it seems clear that if such circum-
stances are to be taken into account at all—which in 1itself seems
doubtful—they must be judged discretionarily.

If we compare what has been said about consequential damages
due to a buyer and such damages due to a seller, we find con-
siderable differences. Not to receive goods in accordance with the
contract and not to receive money are two different things, and
the consequences of the difference appear more strongly with
regard to consequential damages than with regard to any other
kind. An attempt to impose formally and literally the same rule
on both parties will therefore lead either to superficiality and ob-
fuscation of the issues involved or to impractical and unsuitable
rules. If we want to achieve some kind of real equilibrium, so
that the rules favour neither sellers nor buyers and function as
well as possible, we must analyse the problems for each situation
and put up with rules that superficially may appear rather com-
plicated.

Conclusions

The results of this study, as regards remoteness of loss, can now
be summarized and compared with some ideas that have been
advanced in earlier writings.

Breaking up the subject into several minor questions, each
referring to the assessment of damages in a special situation,
demonstrates the variety of the problems, considerations and solu-
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tions. Not unexpectedly, remoteness of loss proves to be prin-
cipally a problem regarding “consequential damages”. As tor com-
pensation for a difference in price, foreseeability is generally ir-
relevant, and it should not be employed as a test for deciding
when “concrete” instead of “abstract” damages should be granted.
The most important issue for limiting such compensation is that
of what duty one should lay on a buyer or a seller to diminish
the loss, generally by making a cover transaction or a resale. For
incidental damages foreseeability is also irrelevant; the principal
consideration when limiting such damages is whether the plaintiff
acted reasonably in undertaking the acts which led to the ex-
penses.

But even within the field of consequential damages, the problem
is not unitary. Remoteness of loss is particularly important as a
limitation when a buyer’s business is interrupted because of a
breach of contract by the seller, consisting in non-delivery, late
delivery, or a defect in the goods. The importance 1s apparently
also considerable when the buyer has resold the goods and incurs
liability towards a second buyer because of the breach of the first
seller. In both cases the seller’s opportunity of foreseeing the loss
Is an important consideration, but it has been argued here that
the problem of dealing with remoteness should not be limited to
one of deciding the effect of foreseeability at the time of the
conclusion of the contract or at the time of the breach. A discre-
tionary reduction of the damages has been suggested as the solu-
tion for the cases where the contract does not contain express
provisions. Even so, the duty of a buyer to diminish his own loss
—in this case, too, generally by making a cover transaction—will
often be particularly important.

When the buyer is in breach and accordingly the question 1is
whether the seller should receive consequential damages and, if
such damages are granted, how they should be limited, the situa-
tion differs from that existing when the seller is in breach. Since
money is eminently fungible, the fact that the seller does not
receive money has other consequences than the fact that the buyer
does not receive goods, which are always more or less specialized,
and money is employed in a different way from goods. Foresee-
ability is therefore of minor importance when the seller did not
receive money in time. The interruption of the seller’s business
because of the breach of the contract by the buyer is another
matter. It generally results from a withdrawal of an order by the
buyer, and it will then take the form that the seller must break
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off production of goods ordered by the buyer and produce goods
for someone else. A restriction on the damages in such a case is
an altogether different matter from a reduction ol the damages
when the buyer’s business is interrupted.

Several problems that might be seen from the standpoint of
remoteness of loss in the law of sales can also, and perhaps more
profitably, be dealt with by introducing special rules. This i1s the
case with products liability and with the seller’s loss when he has
received payment after the agreed time and there is a change in
the rate of exchange between currencies in the meantime. But even
so there will always be a question of how to adjust the liability to
that arising under the law of sales.

It may well be argued that the type of contract determines not
only the kind of problems that arise but also how these problems
should be solved. Indeed, most of the arguments offered here have
gone in the direction of paying heed to the circumstances of the
situation. But this issue does not only concern special problems,
such as that arising when a breach by one party causes the other
party to undertake a journey later than he intended and so to suffer
an injury which he would otherwise have escaped. Even the typical
problems of assessment of damages in the law of sales—where there
is no doubt that the loss was one against which the law of sale
should afford protection—must be considered individually and not
by applying mechanically any abstract principle. For such prob-
lems the aim of the contract of sale may give some guidance,
but it can also be surmised that some problems and solutions
might be similar in other contractual relations. Products liability
should, for instance, be judged in the same way when goods are
leased as when they are bought.

The approach taken here and the tentative conclusions drawn
both point in the direction of adopting the outlook of Anglo-
American law, in particular of the Uniform Commercial Code,
rather than sticking to the traditional principles of Scandinavian
law, as developed under German influence. This applies chiefly
to the technique of breaking up the general principle into special
rules; the practical solutions found in English and American law
will often appear foreign to Scandinavians and must be considered
carefully before any definite opinion on their desirability can be
reached. In view of the complexity of the problems, it should,
perhaps, be considered an advantage that the Scandinavian Sale
of Goods Act does not contain any explicit rules which prevent
each situation from being judged on its own merits.
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